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Instructions for completing this analysis
1. Each Question in this analysis framework cites the Convention, the Explanatory Memorandum and gives a comment from Access Info where this will help interpret the provisions. There follows the Question, a space for an Answer, a space cite the relevant provision, and a space for your comments. 

2. When giving references to any national laws or regulations, please cite the full title of the law in your language and in English for the first reference. Please also give a link to the law for the first reference (if available in the national language and in English, please give both urls). 
3. It will not always be easy to answer a question because of conflicts with other laws, or the answer will require quite a bit of explanation. As a general rule, more detail is better than less, but if the answer if going to be very long, summarising might be needed. In case of doubt about how to present the information, please contact Access Info Europe to discuss: it’s better to clarify how to present the information sooner rather than later. 
4. When making comments please feel free to give any relevant information, including whether the provision proves problematic in practice or has been subject to litigation or useful jurisprudence. 

RATIFICATION READINESS ANALYSIS

Preamble

The preamble to the Convention on Access to Official Documents does not establish any firm obligations, but it does contain the “principle of publicity” which establishes that all official documents are in principle public. It is useful to know for comparative purposes which national laws also contain such a statement. 

	Question 1: Explanatory Memorandum - Statement of Principle

	The Convention provision: 

Considering, therefore, that all official documents are in principle public and can be withheld subject only to the protection of other rights and legitimate interests

	Question 1: Does national law contain any statement of principle similar to this one? 
Answer:  Yes/No/Partially
If yes/partially, please cite the provision here: 

Comments:




Article 1 - Definitions – Mandatory Provisions
Article 1.1 Establishes that national laws may set a higher standard than the Convention on Access to Official Documents. This is not a specific obligation which will be monitored under this convention. If, however, there are any examples of the Convention on Access to Official Documents being used to reduce law or practice on access to information this is something we should alert the Council of Europe about. To discuss any concerns, please contact Access Info Europe. 
Article 1.2 establishes the definitions for the Convention. This is a very important article and also a difficult one to analyse because the definitions are rather broad. There is a mix of mandatory and optional provisions. The questions below are structured to identify whether national law matches these definitions: we give the provision of the Convention, the notes from the Explanatory Memorandum, and our comments.
 

	Question 2: Definition of “public authorities” – government/administration

	The Convention provision: 

Article 1.2.a    i   “public authorities” means: 
1   government and administration at national, regional and local level; 

The Explanatory Memorandum (Paragraph 8) explains: “For the purposes of this Convention, the term “public authorities” covers administrative authorities at national, regional and local level (for example, central government, town councils and other municipal bodies, the police, public health and education authorities, public records offices, etc.).”

Access Info Europe comment: It is clear from both the text of the Convention, the Explanatory Memorandum, and the discussions during drafting that the strong core of the convention is that the right of access to information must apply to ALL government/administrative bodies at all levels of government (although no definition of “government” or “administration” is given). There is no specific language which permits some publicly funded bodies to be exempted. Therefore, if some bodies are outside of the scope of the act (for example the security services, police), this would be contrary to the Convention and should be rectified between signature and ratification. 

	Question 2: Does the right of access to information under national law apply to all government bodies, consistent with the definition “government and administration at national, regional and local level”? 

Answer: Yes/No/Partially
Please cite the provision(s) here: 

Comments (please note in particular any bodies which are not covered by national law):




	Question 3: Definition of “public authorities” – legislative and judicial bodies

	The Convention provision: 

Article 1.2.a    i   “public authorities” means: ...
   2   legislative bodies and judicial authorities insofar as they perform administrative functions according to national law;

The Explanatory Memorandum (Paragraph 8) states that: “The term “public authorities” covers legislative bodies and judicial authorities as well, insofar as they perform administrative functions, as defined by national law.”
Access Info comment: the Explanatory Memorandum definition is not helpful as there is no definition of “administrative function” in the Convention. Therefore, if your law does limit the scope of the right to administrative functions, please specify how this is defined, either in the access to information law or in another act (such as the administrative code). 
NB: If national law applies to all functions of legislative and judicial bodies, skip this question and go to Question 5 and 6 below

	Question 3(a): Does the right of access to information under national law apply to all legislative bodies performing administrative functions? 

Answer: Yes/No/Partially
If yes/partially, please cite the provision here: 

Comments (please note in particular any functions which are not covered by national law):


	Question 3(b): Does the right of access to information under national law apply to all judicial authorities insofar as they perform administrative functions? 

Answer: Yes/No/Partially
If yes/partially, please cite the provision here:
Comments (please note in particular any functions which are not covered by national law):




	Question 4: Definition of “public authorities” – natural or legal persons

	The Convention provision: 

Article 1.2.a    i   “public authorities” means: ...
    3   natural or legal persons insofar as they exercise administrative authority.

The Explanatory Memorandum (Paragraph 8) states that: The term public authorities covers ... Natural or legal persons are also covered insofar as they exercise administrative authority.
Access Info Europe comment: There is no definition of what “exercising administrative authority” means but clearly any public body which has the power to take decisions which affect the lives of individuals or which impacts on the public space or determines the spending of public funds would fall under this definition. 
NB: If your national law has a broader definition of the way the right applies to natural or legal persons, please skip this question and go to Question 7 below. 

	Question 4: Does the right of access to information under your national law apply to all natural and legal persons exercising “administrative authority”?
Answer: Yes/No/Partially
If yes/partially, please cite the provision here. If the provision is a list of bodies which are included in the scope of the act, please note this here and attach the list or a summary/translation. 
Comments. Please explain how, in practice according to the interpretation of your national law, private bodies/natural persons are included within the scope of the act.



Article 1 - Definitions - Optional Provisions
      ii   Each Party may, at the time of signature or when depositing its instrument of ratification, acceptance, approval or accession, by a declaration addressed to the Secretary General of the Council of Europe, declare that the definition of “public authorities” also includes one or more of the following: 

1   legislative bodies as regards their other activities; 
2   judicial authorities as regards their other activities;
3   natural or legal persons insofar as they perform public functions or operate with public funds, according to national law. 
	Question 5: Optional - Legislative bodies covered by right of access to documents

	The Convention provision: 

Article 1.2.a.ii  Each Party may ... declare that the definition of “public authorities” also includes one or more of the following: 
    1   legislative bodies as regards their other activities; 
The Explanatory Memorandum

9. In order to enhance openness, Parties to this Convention may broaden the ambit of the Convention. Several Parties to the Convention have already extended the access to the legislative bodies and judicial authorities in one or more legislative acts. Thus, by means of a declaration when signing or ratifying the Convention, they can include legislative bodies and judicial authorities as regards all their activities. 

Access Info Europe comment: If the entire legislative branch falls under the national access to information law, then states should be encouraged to sign this optional provision. 

	Question 5: Does the right of access to information under your national law apply to the legislative branch in its entirety?

Answer: Yes/No/Partially
If yes/partially, please cite the provision here. 
Comments. Please note if any classes of information held by the legislative branch are excluded from the scope of the right of access to information (in addition to the exceptions contained in Article 3 of the Convention on Access to Official Documents).



	Question 6: Optional - Legislative bodies covered by right of access to documents

	The Convention provision: 

Article 1.2.a.ii  Each Party may ... declare that the definition of “public authorities” also includes one or more of the following: 
    2   judicial authorities as regards their other activities;

The Explanatory Memorandum

9. In order to enhance openness, Parties to this Convention may broaden the ambit of the Convention. Several Parties to the Convention have already extended the access to the legislative bodies and judicial authorities in one or more legislative acts. Thus, by means of a declaration when signing or ratifying the Convention, they can include legislative bodies and judicial authorities as regards all their activities. 

Access Info Europe comment: If the entire judicial branch falls under the national access to information law, then states should be encouraged to sign this optional provision.

	Question 6: Does the right of access to information under your national law apply to the judicial branch in its entirety?

Answer: Yes/No/Partially
If yes/partially, please cite the provision here. 
Comments. Please note if any classes of information held by the judicial branch are excluded from the scope of the right of access to information (in addition to the exceptions contained in Article 3 of the Convention on Access to Official Documents).


	Question 7: Optional – Natural and legal persons covered by right of access to documents

	The Convention provision: 

Article 1.2.a.ii  Each Party may ... declare that the definition of “public authorities” also includes one or more of the following: 
    3   natural or legal persons insofar as they perform public functions or operate with public funds, according to national law.
The Explanatory Memorandum 
10. The drafters of the Convention foresaw that the Convention could also include, if the Parties so wished, natural or legal persons insofar as they perform public functions or operate with public funds, according to national law. This obviously implies that national law be in conformity with the international obligations stemming notably from the European Convention on Human Rights. The drafters recognised that there was no common definition of these notions and that examples were very different from one country to the other, often due to historical reasons. Nevertheless, whilst recognising that all depends on each Party’s interpretation of what is considered a public function, Parties are invited to extend the scope of the Convention to bodies exercising public functions. 

Access Info Europe comment: If the access to information law covers other bodies with definitions such as “bodies performing public functions”, “operating with public funds” or other definitions, these should be referenced here. This will be an important issue in the campaign for signatures and ratifications as we want as many countries as possible to sign up the optional provisions to the greatest extent possible. 

	Question 7: Does the right of access to information under your national law apply to other bodies such as those that perform public functions or operate with public funds?

Answer: Yes/No. If Yes, state which bodies/give the definition(s). 
If yes/partially, please cite the provision here. 
Comments. 



Article 1 - Definitions – “Official Documents”
	Question 8: Definition of “official documents” 

	The Convention provision: 

Article 1.2.    b   “official documents” means all information recorded in any form, drawn up or received and held by public authorities. 

The Explanatory Memorandum
Paragraph 11: “It is a very wide definition: official documents are considered to be any information drafted or received and held by public authorities that is recorded on any sort of physical medium whatever be its form or format (written texts, information recorded on a sound or audiovisual tape, photographs, e-mails, information stored in electronic format such as electronic databases, etc.).”
The Explanatory Memorandum makes clear (Para 14) that the concept of “held” also includes “information physically held by a legal or natural person on behalf of a public authority by reason of agreements concluded between the public authority and that person.” 
The Explanatory Memorandum also makes clear (Para 15) that official documents transferred to archives remain under the scope of this Convention. Similarly (Para 16) “documents containing personal data are covered by the scope of this Convention”. 
Access Info Europe comment: This good definition of “official documents” is strong and should fit with most laws whether they are “access to documents” or “access to information” laws The Explanatory Memorandum does however add three exceptions to this wide definition – databases, documents received by public officials as private persons, and existing documents (see below). It is Access Info’s opinion that these exceptions are inconsistent with the text of the Convention, which is very clear, but we note them here and you may wish to refer to these problems if they occur in your national law: 

Databases (Para.12): In some countries, entire databases are not defined as documents and the Explanatory Memorandum says that Parties to the Convention have a margin of appreciation in deciding whether an entire database is a document or only some of the information contained in it. The Explanatory Memorandum also says that in some countries access will be given to specific information if this information is easily retrievable from the database by an existing means. It is important to note your national law and practice in this respect and whether it has caused any problems. If you have a good legal definition or useful jurisprudence, please note it here. 
Documents received by public officials as private persons fall outside the definition of official documents in the Convention. This exception refers to the law in some countries where it is permitted for public officials to receive correspondence at their work address. So if a public official receives his/her electricity bills at the work address, or receives a delivery of privately ordered books, or an e-mail from his/her spouse, this may not be an official document. It would be useful to know in how many countries this distinction is made. 
Existing documents only: The Explanatory Memorandum makes clear that the “right of access is limited to existing documents. The Convention does not oblige Parties to create new documents upon requests for information”. It is not clear how this explanation is consistent with the definition of documents as “information”: if a request is for a summary of information, then creating a new one page document to provide the answer should not count as creation of new documents and it might have been better to say that authorities don’t have to generate new “information”. 

	Question 8(a): Does the definition of information under your national law fit with the Convention definition, namely all information recorded in any form, drawn up or received and held by public authorities. 

Answer: Yes/No/Partially
Please cite the relevant provision(s) here. 

Comments. Please set out any comments/concerns about the definition of documents/information in your national law. If access to the archives or to personal data is under a separate law, please make a note of this here. If there is an entirely different law providing for access to such documents/data, please discuss this with Access Info as a separate analysis will be needed to determine whether that law meets the standards of the Convention on Access to Official Documents. 


	Question 8(b): Does your national access to information law and/or related legislation on accessing documents also apply to the following: 
(i) documents which contain personal data 
Answer: Yes/No/Partially
(ii) documents held in the archives
Answer: Yes/No/Partially
(iii) documents which are physically held by external bodies (including private bodies)
Answer: Yes/No/Partially
Please cite the relevant provision(s) here. 

Comments. 

	Question 8(c): Are there any limits on access on the following grounds: 

i. A database is not considered to be a document? 

Answer: Yes/No/Partially
ii. Private information received by public officials – not in particular if this has caused problem accessing information which activists believe should fall under the scope of the law

Answer: Yes/No/Partially
iii. That to answer a question would require creation of documents/information – note in particular if there have been instances when the “new” document/information could in fact be easily obtained from existing documents/information. 
Answer: Yes/No/Partially
Please cite the relevant provision(s) here. 

Comments.


Article 2 – Right of access to official documents 

Article 2.1 requires each Party to the Convention to everyone, without discrimination, the right of access to official documents. This provision 
The remaining two paragraphs of Article 2 of the Convention on Access to Official Documents require that states take measures to ensure that national law is harmonised with all the provisions of the Convention. Given that this is something which most states have not done and which this “Ratification Readiness” report is assessing the need for, we will not be evaluating this at this point in time. Later, once states have ratified, we will conduct this analysis.
	Question 9: Prohibition of Discrimination

	The Convention provision: 

Article 2.1 Each Party shall guarantee the right of everyone, without discrimination on any ground, to have access, on request, to official documents held by public authorities. 

The Explanatory Memorandum (Paragraph 18) states that “The right of access applies to both natural and legal persons without any discrimination, including on the basis of nationality, and even to foreigners living outside the territory of a Party to the Convention.” 

Access Info Europe comment: The convention makes clear that everyone (and every organisation or company or other legal entity) can ask for information. If your national law does not permit non-citizens or non-residents or legal persons to request information, the law will need to be changed to permit ratification of the Convention. In addition, if your law makes special provisions for certain classes of requestors, such as journalists, this could be a problem under the Convention and should be reviewed. 

	Question 9(a): Does the right of access to information under your national law apply equally to everyone, without discrimination or special treatment? 
Answer: Yes/No

Please cite the provision(s) here

Comments

	Question 9(b): Are there practical obstacles which result in discrimination? For example, if a nationally-issued ID number has to be given or if requests can only be filed electronically if the requestor has a nationally-approved electronic signature or if payment for copies can only be made from national bank accounts, that could result in discrimination in practice. Please note any concerns. 
Answer: Yes/No
Please cite the provision(s) here

Comments


Article 3 – Possible limitations to access to official documents 

	Question 10: Exceptions 

	The Convention provision: 

Article 3.1 Each Party may limit the right of access to official documents. Limitations shall be set down precisely in law, be necessary in a democratic society and be proportionate to the aim of protecting: 

a   national security, defence and international relations; 
b   public safety; 
c   the prevention, investigation and prosecution of criminal activities; 
d   disciplinary investigations; 
e   inspection, control and supervision by public authorities; 
f   privacy and other legitimate private interests; 
g   commercial and other economic interests; 
h   the economic, monetary and exchange rate policies of the State; 
i   the equality of parties in court proceedings and the effective administration of justice; 
j   environment; or 
k   the deliberations within or between public authorities concerning the examination of a matter. 

Concerned States may, at the time of signature or when depositing their instrument of ratification, acceptance, approval or accession, by a declaration addressed to the Secretary General of the Council of Europe, declare that communication with the reigning Family and its Household or the Head of State shall also be included among the possible limitations. 

The Explanatory Memorandum (Paragraph 18) states that “21. Under this Convention, limitations on the right of access to official documents are only permitted in order to protect certain interests laid down in a list in Article 3, paragraph 1. As the basic principle is the right of access to documents, any limitation of this right must be specifically prescribed by law, necessary in a democratic society and proportionate to the aim of protecting other legitimate rights and interests. 

22. The list of limitations in Article 3, paragraph 1 is exhaustive. The limitations apply to the content of the document and the nature of the information. It does not, of course, prevent national legislation from reducing the number of reasons for limitation or from formulating the limitations more narrowly, with a view to granting wider access to official documents. Respecting the spirit of this Convention means provision of the widest possible access to official documents and not hindering such access by a misapplication of the limitations laid down in Article 3. 

    Sub-paragraph a 

23. Parties to the Convention may limit access to official documents with the aim of protecting national security, defence and international relations. The notion of national security should be used with restraint. It should not be misused in order to protect information that might reveal the breach of human rights, corruption within public authorities, administrative errors, or information which is simply embarrassing for public officials or public authorities. 

    Sub-paragraph b 

24. Sub-paragraph b provides that Parties to the Convention may limit access to official documents with the aim of protecting public safety, for example by prohibiting the disclosure of documents concerning the security systems of buildings and communications etc. 

    Sub-paragraph c 

25. Parties to the Convention may limit access to official documents with the aim of assuring the prevention, investigation and prosecution of criminal activities. Access to such documents could, for example, be prejudicial to investigations, lead to evasion of justice or evidence being destroyed. 

    Sub-paragraph d

26. Sub-paragraph d aims at allowing Parties to the Convention to restrict access to official documents in order to preserve public authorities’ capacity to carry out disciplinary investigations within their administrations.

    Sub-paragraph e 

27. Sub-paragraph e provides for the possibility of limiting access to some documents with a view to protecting the proper conduct and conclusion of public authorities’ activities as regards supervision, investigation and control (inspections or audits of other organisations, on individuals or internally). On-going tax inspections may be given as examples, as well as school and university examinations, labour inspections, inspections by social services and health and environmental authorities. 

    Sub-paragraph f

28. Parties to the Convention may set limitations to protect private life and other legitimate private interests. Official documents can contain information of a personal or private nature which is protected, for example criminal records or medical files. It should be remembered that Article 8 of the European Convention on Human Rights guarantees the right of respect to private and family life. These interests may take precedence over the interest in making the information in the document in question available.

    Sub-paragraph g 

29. Sub-paragraph g provides that Parties to the Convention may establish limitations to protect commercial and other economic interests, private or public. The main purpose of this exception is to prevent undue harm to competitive or bargaining positions. An example of information that may be covered is information that amounts to “trade secrets”, which pertain to competition or production procedures, trade strategies, lists of clients, etc. It may also be information that public authorities use to prepare collective bargaining in which they take part or data for tax purposes collected from individuals and legal persons.

    Sub-paragraph h 

30. The possible limitations under sub-paragraph h concern the protection of financial and other economic policies, as well as monetary and exchange-rate policies of the State. For example, such protection may be needed where a change of interest rates is being considered or for market-sensitive financial information. 

    Sub-paragraph i 

31. Sub-paragraph i is intended to protect the equality of parties in court proceedings and the proper functioning of justice. This limitation aims at ensuring the equality of parties in court proceedings before domestic as well as international courts of law and may, for example, authorise a public authority to refuse access to documents drawn up or received (for example from its solicitor) with respect to court proceedings in which it is a party. It derives from Article 6 of the European Convention on Human Rights, which guarantees the right to a fair trial. Documents that are not created in contemplation of court proceedings as such cannot be refused under this limitation.

    Sub-paragraph j 

32. The possible limitations provided for in sub-paragraph j concern the possibility of limiting the dissemination of information on the environment and are meant to allow public authorities to carry out effective policies in the area of environmental protection. 

33. Such a limitation might, for example, be the prohibition of disclosure of information about the location of threatened animals or plant species, in order to protect them. This limitation is based on Article 4, paragraph 4(h) of the above mentioned Aarhus Convention.

    Sub-paragraph k 

34. Sub-paragraph k provides for the possibility of limiting access to official documents with the aim of protecting confidentiality of proceedings within or between public authorities concerning the examination of a matter. The word “matter” is wide enough to cover all kinds of issues dealt with by the public authorities, that is, individual cases as well as procedures for political decision-making. It should be noted that, even if the aim of the Convention is to encourage public participation in decision-making, the purpose of this limitation is to preserve the quality of the decision-making process by allowing a certain free “space to think”. 

35. Article 3 gives Parties to the Convention that are monarchies the possibility to declare that communication with the Royal Family and the Royal Household shall also be included among the possible limitations. The reason being that the (members of the) reigning Family and its Household or the Head of State may have a special constitutional position which is not covered by any of the other limitations. 

Access Info Europe comment: For the purposes of this Ratification Readiness report, the most important first step it to identify any exceptions which do not fit broadly within the definition of the Convention on Access to Official Documents. Please indicate where your exceptions fit with or are broader or significantly different from the language of the Convention. Please also indicate in answer to Question 10(m) if your access to information law has additional exceptions which do not fit with one of the exceptions in the Convention. 

	Exceptions check chart 

Question 10(a)   national security, defence and international relations;
Answer: Yes/No/Partially/Broader
Please cite the provision(s) here

Comments


	Question 10(b)   public safety;
Answer: Yes/No/Partially/Broader

Please cite the provision(s) here

Comments



	Question 10(c)   the prevention, investigation and prosecution of criminal activities

Answer: Yes/No/Partially/Broader

Please cite the provision(s) here

Comments



	Question 10(d)  disciplinary investigations

Answer: Yes/No/Partially/Broader

Please cite the provision(s) here

Comments



	Question 10(e)   inspection, control and supervision by public authorities

Answer: Yes/No/Partially/Broader

Please cite the provision(s) here

Comments



	Question 10(f)   privacy and other legitimate private interests

Answer: Yes/No/Partially/Broader

Please cite the provision(s) here

Comments



	Question 10(g)  commercial and other economic interests

Answer: Yes/No/Partially/Broader

Please cite the provision(s) here

Comments



	Question 10(h)  the economic, monetary and exchange rate policies of the States

Answer: Yes/No/Partially/Broader

Please cite the provision(s) here

Comments



	Question 10(i)   the equality of parties in court proceedings and the effective administration of justice

Answer: Yes/No/Partially/Broader

Please cite the provision(s) here

Comments



	Question 10(j)   environment

Answer: Yes/No/Partially/Broader

Please cite the provision(s) here

Comments



	Question 10(k)  the deliberations within or between public authorities concerning the examination of a matter

Answer: Yes/No/Partially/Broader

Please cite the provision(s) here

Comments



	Question 10(l)  communications with reigning Family and its Household or the Head of State 
Answer: Yes/No/Partially/Broader

Please cite the provision(s) here

Comments



	Question 10(m)  Other exceptions not listed above 

Answer: Please describe

Please cite the provision(s) here

Comments




	Question 11: Harm and Public Interest Tests 

	The Convention provision: 

Article 3. 2   Access to information contained in an official document may be refused if its disclosure would or would be likely to harm any of the interests mentioned in paragraph 1, unless there is an overriding public interest in disclosure. 
The Explanatory Memorandum (Paragraph 18) states that “36. Paragraph 2 of Article 3 expresses two important principles, the “harm-test” principle and the principle of balancing the interest of public access to official documents against the interest protected by the limitation. 

37. If public access to an official document does not cause any harm to one of the interests listed in paragraph 1, there should be no limitations on access to that document. If public access to a document might cause harm to one of these interests, the document should still be released if the public interest in having access to the document overrides the protected interest. 

38. The “harm test” and the “balancing of interests” may be carried out for each individual case or by the legislature through the way in which the limitations are formulated. Legislation could for example set down varying requirements for carrying out harm tests. These requirements could take the form of a presumption for or against the release of the requested document or an unconditional exemption for extremely sensitive information. When such requirements are set down in legislation, the public authority should make sure whether the requirements in the statutory exceptions are fulfilled when they receive a request for access to such an official document. Absolute statutory exceptions should be kept to a minimum. 

39. The outcome of the “harm-test” is closely connected with the lapse of time. For some limitations, certain events inevitably lead to the cessation of that limitation. In other instances, the passage of time may reduce the damage of release of the information.” 

Access Info Europe comment: The harm and public interest test are a complicated area and may be applied differently according to national legal and administrative tradition. In some countries, the harm and/or public interest tests are included in the access to information law; in others, the harm test only is included and it is for appeal bodies or the courts to consider the public interest. Access Info Europe believes that the language of the Convention makes clear that both the harm and public interest tests would have to be considered during the first consideration of whether or not an exception applies to the information requested. In this first Ratification Readiness analysis, we focus on whether the law contains these tests, although you may also indicate whether the oversight bodies or courts are likely to apply them in the case that they are not included in the law. 

	Question 11(a): Does your law contain a harm test?  
Answer: Yes/No
If yes, does it apply to all exceptions or only some of the exceptions? 
Please cite the provision(s) here
Comments

	Question 11(b): Does your law contain a public interest test?  
Answer: Yes/No
If yes, does it apply to all exceptions or only some of the exceptions? 
Please cite the provision(s) here

Comments


	Question 12: Time limits for access to information falling under exceptions (optional)

	The Convention provision: 

Article 3. 3   The Parties shall consider setting time limits beyond which the limitations mentioned in paragraph 1 would no longer apply. 

The Explanatory Memorandum (Paragraph 40) states that “This paragraph refers to Parties’ duty to consider setting maximum time limits for limitations on the right of access to official documents. Access can never be refused after the expiration of any time-limit laid down in law.” 

Access Info Europe comment: This provision is not completely clear but appears to open the way to four types of time limit which may be linked to the application of exceptions: 

(i) Time limits when an exception is applied on a case-by-case basis, the public authority may indicate when that exception would cease to be valid. For example: a restriction on access to information relating to internal deliberations would automatically cease once a decision has been taken. 
(ii) Exceptions expire automatically once the grounds for the exception is no longer valid. For example, a restriction to access to information about a criminal investigation will cease once the investigation is closed. 
(iii) Time limits for exceptions based on the nature of the exception. For example, all information subject to national security exceptions should be released after a period of five years. 
(iv) A prohibition of exceptions for documents over a certain age, for example, no exception may apply to documents created more than ten years prior to the date of the request. 

	Question 12: Does your access to information law or another law establish time limits on the use of exceptions? 
Answer: Yes/No
If yes, which type of time limit exists (please cite the provisions and give details in each case): 
i) time limits linked on a case-by-case basis to certain exceptions

ii) time limits linked to the temporary nature of the exception

iii) time limits for specific exceptions set by the legislator
iv) prohibition on exceptions for documents over a certain age

Comments: 


Article 4 – Requests for access to official documents 

The Convention on Access to Official Documents 
1   An applicant for an official document shall not be obliged to give reasons for having access to the official document.

2   Parties may give applicants the right to remain anonymous except when disclosure of identity is essential in order to process the request.

3   Formalities for requests shall not exceed what is essential in order to process the request. 

	Question 12: No need to give reasons for asking

	The Convention provision: 

Article 4.1 An applicant for an official document shall not be obliged to give reasons for having access to the official document.

The Explanatory Memorandum (Paragraph 41) states that “The person requesting an official document is not obliged to state the reasons why he or she wishes to have access to it.”
Access Info Europe comment: The convention makes very clear that any provisions which require a reason or motivation or justification to be given when accessing documents are a violation of the right of access to documents granted under the Convention.  

	Question 12: Does your national law make clear than no reasons have to be given when requesting access? 

Answer: Yes/No/Partially
Please cite the provision(s) here. 

Comments. Please note if there are some exceptions in law, however minor, to the general rule of not having to state reasons. Please note also if in practice this is a problem (a general reference to practice is sufficient for now with one or two sample cases and/or a reference to relevant jurisprudence. We will follow up in more depth in due course). 



	Question 13: Optional – the Right to Remain Anonymous

	The Convention provision: 

Article 4.2  Parties may give applicants the right to remain anonymous except when disclosure of identity is essential in order to process the request.

The Explanatory Memorandum (Paragraph 42) states that “The present Convention does not require Parties to the Convention to grant applicants a right to submit requests anonymously, but encourages this by including an optional obligation in this respect. In the countries where such a right exists, it has been deemed unnecessary to require the applicant’s identity when there at the same time is no obligation for the applicant to declare any reasons for the request.”
Access Info Europe comment: This provision on the right to remain anonymous is optional. The existence of the provision encourages what can be seen as a good practice and underlines that if applicants are not required to give reasons for asking, there is very little point in knowing their identity. The one exception to this right to remain anonymous is when it is “essential to processing the request” which typically means when the information requested contains some personal data. For this Ratification Readiness report, we would like to know which countries permit anonymous requests by law and in which countries this is actually not a problem in practice. 

	Question 13: Does your national law allow for anonymous requests? 

Answer: Yes/No/Partially

Please cite the provision(s) here. 

Comments. Please note if either the law allows for anonymous requests but in practice this is not possible or, conversely, if there is no legal provision but nevertheless in practice it is possible to make anonymous requests. 




	Question 14: Formalities for filing a request

	The Convention provision: 

Article 4.3   Formalities for requests shall not exceed what is essential in order to process the request. 

The Explanatory Memorandum (Paragraph 43) notes that “Paragraph 3 encourages Parties to the Convention to keep formalities to a minimum. Each Party is free to lay down its own procedures, but the aim is to have as few and simple as possible. Moreover, for every formality, there must be a valid need. In some countries, requests must be in written form (fax, letter, e-mail). In others, they may be made orally (at the office of the public authority concerned or by telephone) and written procedures only apply when a partial or total denial of access is considered.” 

Access Info Europe comment: The provision is disappointingly lacking in detail. It does not allow us to assess whether requesting that requestors present their ID number constitutes a “valid need”. There is also a problem with the distinction between written and oral requests. The Convention states that in some countries written procedures may be required when information is going to be denied. But how is the requestor to know in advance when this will be? In Access Info’s analysis, the only “valid” requirements are to give a name (any name) and an address (email or postal). It should be optional to provide a telephone number for direct contact. No further identifying information such as an ID number should be required as these would pose problems for requestors from other countries. Requestors should not be asked to identify themselves in a certain category (for example: journalist/NGO/business/citizen). 
Obviously every request has to contain the question being asked or a description of the information sought. The only other information that needs to be given (optionally) is a statement of the preferred form for receiving the information. It should not be necessary to state that the request is being filed under the access to information law nor file the request on a specific form. Nor should it be obligatory for the requestor to give a specific reference number for the document which is being requested, although this could be optional, especially in countries with good records management and public registers of documents held (See also Article 5 of the Convention which makes clear that requestors cannot be required to identify the document). 
Oral requests should be permitted, at the very least in the first instance and if the information cannot be provided immediately or in the case of a long and complex request, it may be legitimate for the public authority to ask for submission of a written request, but equally a public official could set down the minimal information needed to answer the request. Similarly oral requests should always be permitted for people of low literacy or with physical disabilities. 

	Question 14(a): Which of the following does your national law require when making a request for documents/information? 

i) Name of requestor: yes/no/optional
ii) Residence address of requestor: yes/no/optional
iii) A postal address: yes/no/optional

iv) E-mail address of requestor: yes/no/optional

v) Contact telephone number for requestor: yes/no/optional

vi) ID number or reference to other identity document: yes/no/optional

vii) Affiliation to a category of requestor: yes/no/optional
viii) Preferred format for receiving the information: yes/no/optional

ix) Statement request is under national access to information law: yes/no/optional

x) Request must be filed on an official form: yes/no/optional

xi) Reference of a specific document: yes/no/optional

Please cite the relevant provision(s) here. 

Comments. Please note any particular problems with the law and/or practice. 



	Question 14(b): Which of the following formats can be used for filing a request: 

i) Letter delivered by hand: yes/no

ii) Letter delivered by post: yes/no

iii) Fax: yes/no

iv) e-mail: yes/no

v) Other: yes/no
Please cite the relevant provision(s) here. 

Comments. Please note any particular problems with the law and/or practice

	Question 14(c): Are oral requests permitted? 

Answer: Yes/No/Sometimes
Please cite the relevant provision(s) here. 

Comments. Please note any particular problems with the law and/or practice. 


Article 5 – Processing of requests for access to official documents

	Question 15: The duty of the public authority to help the requestor

	The Convention provision: 

Article 5.1  The public authority shall help the applicant, as far as reasonably possible, to identify the requested official document. 

The Explanatory Memorandum: 
44. Under paragraph 1, the public authority must make reasonable efforts to help the applicant identify the relevant official document. This means that the applicant is not obliged to have identified the requested document beforehand. The applicant should formulate the request with sufficient clarity to enable a trained public officer to identify the requested document. It is the public authority which has the responsibility for keeping its documents in good order and indexed, so as to be able to identify them. Public registers of documents are of great help for these purposes, both for the public and the authorities themselves. 

45. The authority does have a certain margin of appreciation to determine to what extent it is reasonable to provide help. Such assistance is particularly important if the applicant is disabled, illiterate or a foreigner with little or no knowledge of the language. 

46. It should be mentioned that the right of individuals to access a specific document begins with the right to be told by the public authority whether or not it possesses the document. In some cases, however, where the protection of other rights and interests prohibits the disclosure, the authority will not reveal the existence of the document if this would lead to the disclosure of information which should remain confidential.

Access Info Europe comment: The focus of the duty to help the requestor under this Convention is to help the requestor identify the document being requested. The Convention language is rooted in an access to documents framework and does not refer to helping the requestor with formulating the request in any other sense. The Explanatory Memorandum does indicate that help should be provided to the disabled, illiterate and foreigners but does not specifically mention general guidance given to other requestors nor does it provide for the kind of assistance which might be needed in formulating a question in an access to information framework. Nevertheless, if interpreted broadly, this provision can be seen as requiring the provision of general help to someone enquiring about the right to information or wondering how to formulate a request. 
It is interesting to note that the Explanatory Memorandum introduces an additional concept which is not included in the text of the Convention itself: the duty to confirm or deny the existence of a document. This is an important provision which should really have been included in the Convention text. The fact that it is included in the Explanatory Memorandum at this point will at least give some guidance to those implementing and overseeing implementation of this Convention and for this reason we are checking for relevant provisions of national law in this Ratification Readiness survey. 

	Question 15(a): Does your national law require that public officials help requestors? 

Answer: Yes/No/Partially
Please cite the provision(s) here 

Comments: 

	Question 15(b): Does your national law require that public authorities confirm the existence of a document?  If the law allows for exceptions to this, please answer “sometimes”. 

Answer: Yes/No/Sometimes
Please cite the provision(s) here 

Comments: 


	Question 16: Public bodies “authorised” to answer requests / referrals / transferrals 

	The Convention provision: 

Article 5.2   A request for access to an official document shall be dealt with by any public authority holding the document. If the public authority does not hold the requested official document or if it is not authorised to process that request, it shall, wherever possible, refer the application or the applicant to the competent public authority. 

The Explanatory Memorandum (Paragraph 47) notes that “Paragraph 2 states that a request for access to an official document must be dealt with by any public authority holding the document. This means i.a. [= inter alia or among other things] that a document that has been reproduced in several copies that are held by various authorities can be requested from any such authority. If the public authority does not hold the document or if it is not authorised to process the request, paragraph 2 requires it, wherever possible, to refer the application or the applicant to the competent public authority.” 

Access Info Europe comment: Consistent with other articles of this Convention, the requestor has the right to ask for information from any public body which holds it. As the Explanatory Memorandum confirms, this means that even if another public body holds the same information, the request maybe filed with one or more of the bodies which holds copies of the same document. This can be important to verify that these bodies do in fact have the same version of the same document/information. 
However, the Convention also introduces an exception which is that if the public authority “is not authorised to process that request”, it shall refer the requestor to the relevant entity. The Convention does not make clear, however, what is meant by “authorised to process” and this is not something which was clear for Access Info Europe during the drafting of the Convention. This is a potentially problematic provision which could enable some public authorities to avoid answering requests for information if it were implemented in national law. Hence it is important to verify which laws have such provisions and how they are being interpreted in practice. 
In addition, the Convention requires that if a public authority does not hold the information they shall refer the requestor to the relevant body. In other words, they should tell the requestor where to file the request. It should be noted that some laws go further and require that the public authority receive the request and transfer it internally to the correct body; it is important to distinguish between these two alternatives as the Convention only requires the “referral”. 

	Question 16(a): Does your national law contain an explicit provision allowing for requests to be filed with more than one public body? 
Answer: Yes/No/Partially

Please cite the provision(s) 

Comments: 

	Question 16(b): Does your national law permit public bodies to refuse to answer requests if they are “not authorised” to answer? 

Answer: Yes/No
Please cite the provision(s) 

Comments:

	Question 16(c):  Does your national law require public bodies to refer requesters to another body which holds the information? 

Answer: Yes/No
Please cite the provision(s) 

Comments:

	Question 16(d):  Does your national law require public bodies to transfer requesters to another body which holds the information? 

Answer: Yes/No
Please cite the provision(s) 

Comments:


	Question 17: Equal treatment of requests

	The Convention provision: 

Article 5.3 Requests for access to official documents shall be dealt with on an equal basis. 

The Explanatory Memorandum (Paragraph 48) states that “Paragraph 3 provides that requests for access to official documents must be dealt with on an equal basis. As a rule, requests should be dealt with in order of receipt. No distinction in this respect should be made on the basis of the nature of the request or the status of the requestor. 

Access Info Europe comment: This provision is complementary to Article 2.1 which prohibits discrimination between requestors, by requiring that there must be no discrimination between requests on the basis of who asked for the information or the nature of the requests. It is not clear how this provision fits with those laws which allow for expedited requests when the requestor is a journalist or in exceptional circumstances, such as where there is a violation of human rights or a risk to life or health involved, but it seems that such preferential treatment is not permitted under this Convention. 

	Question 17(a): Does your national law prohibit preferential treatment of some requests?
Answer: Yes/No/Partially
Please cite the provision(s) here. 

Comments:


	Question 17(b): Does your national law provide for expedited processing of some requests?

Answer: Yes/No/Partially
Please cite the provision(s) here. 

Comments:



	Question 18: Timeframes for responses

	The Convention provision: 

Article 5.4   A request for access to an official document shall be dealt with promptly. The decision shall be reached, communicated and executed as soon as possible or within a reasonable time limit which has been specified beforehand. 

The Explanatory Memorandum states that “49. A prompt response to request is at the core of the right of access to official documents. In many countries, the law stipulates a maximum time limit for reaching a decision, notifying the applicant and, if the decision on access is favourable, making the document available. In a small number of countries that have a long and strong tradition of openness, however, the only rule is that requests should be dealt with immediately. Those countries fear that having a set maximum time limit might have the unintended effect of delaying the processing of the request towards a maximum time limit or reducing authorities’ willingness to deal with complicated requests. 

50. In many countries, good practice includes informing the applicant of any delay in the process of the request. 

51. It goes without saying that the fact of imposing a maximum time limit should not encourage the public authorities to wait until that time limit has been reached before releasing the requested document. The faster the document is made available, the more the spirit of the Convention is respected. 

Access Info Europe comment: This provision, which caused controversy during the drafting of the Convention, requires prompt answers to requests but does not indicate what is meant by “prompt”. A useful indicator from comparative law and practice is that the average timeframe in Europe is under 15 working days and that most countries have a timeframe of no more than 20 working days or 1 calendar month, although as the Explanatory Memorandum emphases, immediate responses are preferred to those which come just before any deadline set by law. 
The Explanatory Memorandum also makes an oblique reference to the concept of “extensions” to pre-established time-limits, although the Convention does not require any system by which requestors be notified of extensions. 

	Question 18(a): Does your national law set a time limit for answering information requests? 
Answer: Yes/No
Please cite the provision(s) here. 

Comments. 

	Question 18(b): If “yes” what is that time limit? 

Answer: (please state if working or calendar days)
Please cite the provision(s) here. 

Comments. 

	Question 18(c): If “yes”, Does your national law require notifying requestors of any extensions to the time limit? 

Answer: Yes/No

Please cite the provision(s) here. 

Comments. 


	Question 19: Refusals for vague or unreasonable requests

	The Convention provision: 

Article 5.5   A request for access to an official document may be refused: 

i   if, despite the assistance from the public authority, the request remains too vague to allow the official document to be identified; or 
ii   if the request is manifestly unreasonable. 

The Explanatory Memorandum (Paragraph 48) states that “From paragraph 5 follows that a public authority may refuse to deal with a request for access to an official document on two grounds: either because, despite assistance from the public authority, the request remains too vague to allow the document to be identified or because the request is manifestly unreasonable (for example, if the request requires a disproportionate amount of searching or examination). Where the request is clearly vexatious (for example, one of many requests intended to hinder a department’s work, repeated requests for the same document within a very short space of time by the same applicant), it might be refused.  

Access Info Europe comment: This provision establishes two grounds for refusal in addition to the exceptions in Article 3. These are that the request is too vague (presumably in spite of the any assistance offered under the provisions of Article 5.1) or because the request is “unreasonable” or “vexatious”. It should be stressed that this provision carries the word “may” and given that any country may have laws which set a higher standard, it is not obligatory for a national access to information law to include provisions on refusing requests for grounds of being vague or vexatious. However, if such provisions exist, they must be consistent with the provisions of the Convention. 

	Question 19(a): Does your national law permit public authorities to refuse to respond to a request on the grounds that it is too vague? 
Answer: Yes/No/Partially

Please cite the provision(s) here. 

Comments: Please note also any issues related to how these provisions work in practice. 



	Question 19(b): Does your national law permit public authorities to refuse to respond to a request on the grounds that it is “unreasonable” or “vexatious”? 

Answer: Yes/No/Partially

Please cite the provision(s) here. 

Comments: Please note also any issues related to how these provisions work in practice. 




	Question 20: The right to receive an explanation as to why a request has been refused

	The Convention provision: 

Article 5. 6   A public authority refusing access to an official document wholly or in part shall give the reasons for the refusal. The applicant has the right to receive on request a written justification from this public authority for the refusal.
The Explanatory Memorandum states that “53. Paragraph 6 requires the public authority to give reasons for refusing access to official documents. A minimum requirement in this respect is to state the legal basis for refusal by reference to the relevant provisions in law as well as an explanation of how these provisions apply. 

Access Info Europe comment: This provision establishes the right to know reasons for refusal of a request and the right to receive a written justification for the refusal. The difference between the two seems to be that if the national law allows for oral requests, then the refusal might also be oral, but upon request a written refusal can always be obtained, although this is not clearly stated. That written refusal must state which provisions of the law were used as the basis for the refusal and also – importantly – must explain how those provisions apply to the specific request. 

	Question 20(a): Does your national require that reasons be given for refusing requests? 

Answer: Yes/No/Partially

Please cite the provision(s) here. 

Comments

	Question 20(b): In the case that your national law allows for oral refusals to oral requests, does the requestor also have the right to a written refusal? 

Answer: Yes/No/Partially
Please cite the provision(s) here. 

Comments

	Question 20(c): Does your national law require that the refusal state the exact legal provisions being applied to refuse access and that an explanation be given of how these provisions apply in to the request being refused? 

Answer: Yes/No/Partially
Please cite the provision(s) here. 

Comments


Article 6 – Forms of access to official documents 

	Question 21: Form of access to official documents

	The Convention provision: 

Article 6.   1   When access to an official document is granted, the applicant has the right to choose whether to inspect the original or a copy, or to receive a copy of it in any available form or format of his or her choice unless the preference expressed is unreasonable. 

The Explanatory Memorandum states that “54. There are various forms of access to official documents: inspection of the original, provision of a copy of the document, or both. Under paragraph 1, it is for the applicant to indicate which type of access he or she prefers. The public authority should accommodate such preferences whenever possible. However, this may be impractical or impossible in some cases. For instance: 

–   An authority may be justified in refusing to provide a copy of the document if, for example, the technical facilities are not available (for audio, video or electronic copies), or if this would entail unreasonable additional costs, or if, according to national legislation, intellectual property rights might be infringed. 

–   It may also be justified in refusing direct access to the original version document if it is physically fragile or in poor condition. In such cases, the authorities shall provide a copy of the document. 

55. The public authorities should enable as far as possible consultation of a document by providing reasonable opening hours and physical facilities.

56. As a good practice in many countries, where the applicant who received the document is unable of obtaining a basic understanding of its content, the public authorities are invited to help him or her as far as it is possible and reasonable. This is in keeping with the wishes expressed by the Committee of Ministers in its Recommendation No. R (93) 1 on effective access to the law and to justice for the very poor. Help with comprehension, however, does not imply an obligation to translate the documents or to provide highly specialised technical or legal explanations. 

Access Info Europe comment: The Convention provision is reasonable as it gives applicants options as to how they may receive information, providing such access does not, for example, cause harm to the document. The Explanatory Memorandum at Paragraph 56 also points to the good practice of helping applicants understand or interpret documents. 

On the other hand, the Explanatory Memorandum at Paragraph 55, first indent, slips in other exceptions, which are not established by the Convention (lack of technical facilities, unreasonable additional costs, and intellectual property rights). These additional exceptions are not contained in the Convention and should not be permitted: if technical facilities for viewing or copying are not available in one particular public authority, they should be found elsewhere; costs rules should comply with Article 7; and intellectual property rights is not an exception established by the Convention. 

	Question 21(a): Do applicants have the right to select the preferred format of access? 
Answer: Yes/No
Please cite the provision(s) here. 

Comments: 

	Question 22(b): Can access to originals be refused on grounds of the physical fragility of the documents? 
Answer: Yes/No
Please cite the provision(s) here. 

Comments:

	Question 22(c): Are there other grounds for refusing access to originals? 
Answer: Yes/No
Please cite the provision(s) here 
Comments:

	Question 23(d): Are there other grounds for refusing to make copies of documents, such as lack of technical equipment? 
Answer: Yes/No
Please cite the provision(s) here 
Comments:

	Question 22(e): Is intellectual property rights a ground for refusing access to copies of documents? 
Answer: Yes/No
If Yes, does this mean that the original can always be viewed? 

Please cite the provision(s) here. 

Comments:


	Question 23: Timeframes for responses

	The Convention provision: 

Article 6.   2   If a limitation applies to some of the information in an official document, the public authority should nevertheless grant access to the remainder of the information it contains. Any omissions should be clearly indicated. However, if the partial version of the document is misleading or meaningless, or if it poses a manifestly unreasonable burden for the authority to release the remainder of the document, such access may be refused. 

The Explanatory Memorandum (Paragraph 48) states that “57. If a limitation only applies to some of the information in a document, the rest of the document should normally be released. It should be clearly indicated where and how much information has been deleted. Whenever possible, the limitation justifying each deletion should also be indicated in the decision. 

58. As regards paper documents, deletions could be made on a copy, deleting or blacking out the parts to which the limitation applies. If the original document is electronic, a new document or a paper copy should be provided, giving a clear indication of which parts have been deleted (for example, by leaving the relevant sections blank). 

59. If the redacted version of the requested document is misleading or meaningless, Parties to the Convention may allow for refusal of the whole document. This possibility is intended to be interpreted in a restrictive way. Whether the remainder of information is meaningless or misleading or not must be assessed with restraint and respect for the applicant. If some of the information contained in the document in question is not disclosed some countries oblige their authorities to provide a summary of the document, although this is not an obligation under the Convention. 

Access Info Europe comment: Partial access to documents is positive as it limits the impact of an exception on the right to know. It is a problem however if public authorities can decide whether the remainder of a document is meaningful or not as this may be used to restrict access to entire documents and may work, in effect, as an additional exception. 

	Question 23(a): Does the law provide for partial access to documents? 
Answer: Yes/No
Please cite the provision(s) here. 

Comments: 



	Question 23(b): Does the law permit documents to be withheld if partial access has rendered it “meaningless”? 

Answer: Yes/No
Please cite the provision(s) here. 

Comments: 




	Question 24: Information already in the public domain (optional)

	The Convention provision: 

Article 6.   3   The public authority may give access to an official document by referring the applicant to easily accessible alternative sources. 

The Explanatory Memorandum (Paragraph 48) states that “60. Paragraph 3 states that access may also be granted by referring the applicant to easily accessible alternative sources. For example, if a document is published on the internet and is easily accessible to a specific applicant, the public authorities may refer him or her to this alternative source. In any event, whether a document is “easily accessible” must be assessed on a case-by-case basis: for example, not everyone may have access to internet. “Accessible” also encompasses affordability; it may not be in accordance with this paragraph, for example, to refer somebody to purchase an expensive publication. 

Access Info Europe comment: This  provision of the Convention gives states the right to include in legislation a provision which states that if requested documents are already published and easily accessible, then rather than providing them in response to the request, the requestor can be referred to the public source of the information. The Explanatory Memorandum makes clear that care should be taken when referring requestors to internet publication in case they do not have internet access and requestors should not be referred to sources where they would have to pay more than the copying costs involved in receiving an answer to the request. 
Although this provision is worded in terms of what an individual public authority might do, it is clear that it is giving states the optional possibility of including such provisions in the access to information law. The Convention does not make clear if such a referral should be considered as a refusal to provide information and if it therefore may be appealed. 

	Question 24:  Does your national law include a provision on referring requestors to alternative sources if the information is already in the public domain? 
Answer: Yes/No/Partially

If Yes, please state if this provision is considered to be a formal refusal to provide information and if it may be appealed. 
Please cite the provision(s) here. 

Comments. Please note under what circumstances the law allows public authorities to refer the requestor to already published sources. 




Article 7 – Charges for access to official documents 

The convention does not actually state that requests should be free of charge, but states that inspection of original documents should be free of charge 
	Question 25: Charges for access to official documents

	The Convention provision: 

Article 7  1   Inspection of official documents on the premises of a public authority shall be free of charge. This does not prevent Parties from laying down charges for services in this respect provided by archives and museums. 

The Explanatory Memorandum (Paragraph 48) states that “61. In principle, on-site consultation should be free of charge. However, the public archival authorities and museums may charge the applicant for the cost of the services they supply. 

Access Info Europe comment: This provision applies to inspection of original documents. It implies that filing requests shall be free of charge. It makes sense that if a document is held in a museum, particularly an historical document which is on display in a museum, visitors to the museum should not be able to avoid paying the entry fee using the right of access to information. It seems, however, that this provision may also apply to other services offered by museums and archives, including searching for documents in the archives. This provision was not fully clear when drafting the Convention and will need some further evaluation as the Convention in implemented. 

	Question 25(a): Is filing requests for information free of charge? 
Answer: Yes/No. If No, please give details
Please cite the provision(s) here. 
Comments: 


	Question 25(b): Is inspection of original documents on the premises of public authorities free of charge? 

Answer: Yes/No. If No, please give details

Please cite the provision(s) here. 

Comments:
 

	Question 25(c): Are archives and museums permitted to levy extra charges for any access to documents services which they provide? 

Answer: Yes/No. If Yes, please elaborate. 

Please cite the provision(s) here. 

Comments: 


	Question 26: Charges for access to official documents

	The Convention provision: 

Article 7  2   A fee may be charged to the applicant for a copy of the official document, which should be reasonable and not exceed the actual costs of reproduction and delivery of the document. Tariffs of charges shall be published. 

The Explanatory Memorandum (Paragraph 48) states that “62. In the case of copies, the cost of access may be charged to the applicant, but also in accordance with the self-cost principle and be reasonable; the public authorities should not make any profit. 

63. This does not preclude public authorities from producing publications for commercial purposes and selling them on the market at competitive prices. 

Access Info Europe comment: This is a clear provision requires fees to be charged only for reproduction and delivery according to pre-published tariffs. However, the Explanatory Memorandum at Paragraph 63 allows for publications to be produced for commercial purposes and sold at market prices; implying that if an official publication is requested under the access to information law, it can be refused unless the full charge is paid. 

	Question 26(a):  Can public authorities charge for reproduction and delivery copies of documents? 
Answer: Yes/No
If Yes, is this charge optional or mandatory? 

If Yes, are the tariffs of charges published? Please state who defines the charges (centrally or each public body) and please state where the tariffs must be published. 

Please cite the provision(s) here. 

Comments: 

	Question 26(b): Are public bodies permitted to produce publications for commercial purposes and charge market rates for these publications? 

Answer: Yes/No

If Yes, please not if any possible conflicts with the access to information law have been resolved. 

Please cite the provision(s) here. 

Comments:


Article 8 – Review procedure 

	Question 27: Review Procedure

	The Convention provision: 

Article 8  
1  An applicant whose request for an official document has been denied, expressly or impliedly, whether in part or in full, shall have access to a review procedure before a court or another independent and impartial body established by law. [emphasis added]
2   An applicant shall always have access to an expeditious and inexpensive review procedure, involving either reconsideration by a public authority or review in accordance with paragraph 1. 

The Explanatory Memorandum (Paragraph 48) states that “64. Paragraph 1 states that an applicant whose request has been denied, expressly or impliedly, whether in part or in full, shall have access to a review procedure before a court or another independent and impartial body established by law. This review body must be able, either itself to overturn decisions taken by public authorities which it considers do not comply with the legislation in force, or to request the public authority in question to reconsider its position. At the same time, the possibility of other legal and disciplinary actions against public authorities which have committed a serious breach of their obligations under the present Convention must not be excluded. 

65. The term “denied” should be broadly understood and embraces, for instance, the refusal, express or implied, in full or in part of a request for a document on the grounds of an exemption listed in Article 3. When national law establishes time-limits for responding to requests, the applicant should have the right to appeal against administrative silence. 

Paragraph 2 

66. Paragraph 2 states that the applicant shall always have access to an expeditious and inexpensive review procedure. In some national systems, an internal review procedure is a compulsory intermediary step before a court of appeal or other independent complaints procedure. In some Parties to the Convention, it is also possible to complain about refusals or malpractice in this field to an ombudsman or a mediation body. 

67. When a public authority refuses access to a document, it should indicate in the decision the possibilities of appealing. 

Access Info Europe comment: This provision about appeals is slightly strangely structured, as was noted by civil society during the drafting of the treaty. Article 8.2 (administrative review) might logically come before Article 8.1 (appeal to an independent body or a court). For that reason, in the questions below, we have put them in the logical order of appeals: administrative, independent review body, courts. 

Article 8.1 is not clear on whether there is a right of appeal to the court if another independent review body exists. However, in discussions when drafting the treaty, it was stated orally that it should of course always be possible to appeal any administrative decisions to the courts. 
The Explanatory Memorandum paragraph 67 states that public authorities should always have to indicate appeal options in its refusal notices; this does not correspond to any language in the treaty so it is unclear if it is actually a requirement under the Convention. 
The reference to time frames is important because there are no time frames in the treaty, but it is understood that in countries which have time frames there should be the right to launch appeals after the time frames have elapsed. 

	Question 27
a) Do public authorities which issue refusals have a legal obligation to inform applicants of their rights of appeal? 

Answer: Yes/No
b) Do applicant who receive a formal refusal to a request have right to request administrative review of the decision (administrative appeal)? 
Answer: Yes/No

c) Do applicants have a right to launch an administrative appeal against silence after timeframes have elapsed? 
Answer: Yes/No

d) Do applicant who receive a formal refusal have right of appeal to an independent review body? 

Answer: Yes/No

e) Can administrative silence be appealed to the independent review body? 
Answer: Yes/No

f) Is an administrative appeal obligatory or mandatory before appeal to an independent review body? 

Answer: Yes/No

g) Can the independent review body order review of the decision or disclosure of the document? 
Answer: Can order (i) review, (ii) disclosure, (iii) both at their discretion 

h) Can the independent review body sanction public authorities if they fail to comply with decisions to disclose information?

Answer: Yes/No

i) Do applicant who receives a formal refusal have right of appeal to the courts? 

Answer: Yes/No

j) Can administrative silence be appealed to the courts? 

Answer: Yes/No

k) Is an administrative appeal obligatory before launching an appeal to the courts? 
Answer: Yes/No

l) Is it obligatory to present an appeal to an independent review body before appealing to the courts? 

Answer: Yes/No

m) Can administrative silence be appealed to the courts? 
Answer: Yes/No

n) Can the courts order review of the decision or disclosure of the document? 

Answer: Can order (i) review, (ii) disclosure, (iii) both at their discretion

o) Can the independent review body sanction public authorities if they fail to comply with decisions to disclose information?

Answer: Yes/No
Please cite the provision(s) here. 

Comments. 




Article 9 – Complementary measures 

The Parties shall inform the public about its right of access to official documents and how that right may be exercised. They shall also take appropriate measures to: 

a   educate public authorities in their duties and obligations with respect to the implementation of this right; 
b   provide information on the matters or activities for which they are responsible; 
c   manage their documents efficiently so that they are easily accessible; and 
d   apply clear and established rules for the preservation and destruction of their documents. 
	Question 28: Timeframes for responses

	The Convention provision: 

Article 5.4   The Parties shall inform the public about its right of access to official documents and how that right may be exercised. They shall also take appropriate measures to: 
a   educate public authorities in their duties and obligations with respect to the implementation of this right; 
b   provide information on the matters or activities for which they are responsible; 
c   manage their documents efficiently so that they are easily accessible; and 
d   apply clear and established rules for the preservation and destruction of their documents. 

The Explanatory Memorandum (Paragraph 48) states that “68. Article 9 states that the Parties must take appropriate measures to inform the public about its rights, for example, by publishing documents electronically or by setting up documentation centres. The public authorities may, inter alia, create contact points within the various administrative departments to inform the public and facilitate access to the documents for which those departments are responsible. That means creating and up dating lists or registers of the documents in their possession. 

69. Such information and referral tasks may also be entrusted to the independent body responsible for monitoring or supervising access to official documents. 

70. It is necessary that Parties to the Convention provide for measures to set up effective systems for the management and storage of the public authorities’ documents. This includes rules and practices as regards archiving and destruction of official documents. A basic rule as regards destruction should be that it should not be allowed as long as there may be a public interest in the document and never during the processing of a request for it. 

Access Info Europe comment: This provision will be very hard for the Council of Europe and the monitoring body of the Convention to oversee. For the purposes of this Ratification Readiness analysis, we need to highlight where countries fall seriously short of the requirements set out here. Note that the obligation in Article 9(b) overlaps with the proactive disclosure requirements in Article 10, examined below. Note also that the focus here is on activities which are carried out on the basis of clear legal requirements. However, if there are well-established practice which you believe qualify, please reference these but make clear what is required by law and what is done in practice. 

	Question 28(a): Does the government take steps to educate the public about its right of access to official documents and how that right may be exercised? 

Answer: Yes/No/Partially. If Yes/Partially, please state what is required by law and the main ways in which this is done in practice. 

Question 28(b): Doest the government have a programme for educating public authorities in their duties and obligations with respect to the implementation of this right? 
Answer: Yes/No/Partially. If Yes/Partially, please state what is required by law and the main ways in which this is done in practice.

Question 28(c): Are public bodies required by law to inform the public about their main activities? 

Answer: Yes/No/Partially. If Yes/Partially, please state what is required by law and the main ways in which this is done in practice.

Question 28(d): Are public bodies required by law to create contact points to inform the public and facilitate access to the documents for which those departments are responsible? 

Answer: Yes/No/Partially. If Yes/Partially, please state what is required by law and the main ways in which this is done in practice.

Question 28(e): Are public bodies required by law to create and update lists or registers of the documents in their possession? 
Answer: Yes/No/Partially. If Yes/Partially, please state what is required by law and the main ways in which this is done in practice.

Question 28(f): Are public bodies required by law to manage their documents efficiently so that they are easily accessible? 

Answer: Yes/No/Partially. If Yes/Partially, please state what is required by law and the main ways in which this is done in practice.

Question 28(g): Are there clear and established rules for the preservation and destruction of their documents.
Answer: Yes/No/Partially. If Yes/Partially, please state what is required by law and the main ways in which this is done in practice.
Please cite the provision(s) here. 

Comments. 




Article 10 – Documents made public at the initiative of the public authorities 

At its own initiative and where appropriate, a public authority shall take the necessary measures to make public official documents which it holds in the interest of promoting the transparency and efficiency of public administration and to encourage informed participation by the public in matters of general interest. 

	Question 29: Proactive Disclosure

	The Convention provision: 

Article 10. At its own initiative and where appropriate, a public authority shall take the necessary measures to make public official documents which it holds in the interest of promoting the transparency and efficiency of public administration and to encourage informed participation by the public in matters of general interest. 

The Explanatory Memorandum (Paragraph 48) states that “71. Any policy which seeks to make official documents of general interest public without the need for individual requests must ensure that citizens are able to form an opinion on the authorities that govern them and to become involved in the decision-making process. National rules on proactive publication are thus encouraged. 

72. In some countries, public authorities are required by law to publish, on their own initiative, information about their structures, staff, budget, activities, rules, policies, decisions, delegation of authority, information about the right of access and how to request official documents, as well as any other information of public interest. This is done on a regular basis and in formats including the use of new information technologies (for example web pages accessible to the public) and in reading rooms or public libraries, in order to ensure easy, widespread access. 

73. One criterion which public authorities may use to determine which documents should be published proactively is if a document, or a particular kind of document, is frequently requested. 

Access Info Europe comment: The Convention encourages proactive disclosure but does not define which documents should be made available. It seems reasonable, however, to assume that a country which has no proactive disclosure requirements either in its access to information or other legislation does is very hard to know how the Council of Europe will evaluate compliance with this provision. For our Ratification Readiness purposes, we need to know if countries meet the very basic standard set by the Convention as interpreted through the Explanatory Memorandum. 

	Question 29:  Does your access to information law and/or other legislation require ALL public bodies to make public the following classes of information: 
a) structures [e.g.: legal basis, organogram]:  Yes/No/Partially

b) staff  [names, positions, contact info]:   Yes/No/Partially

c) budget [ projected and expenditure]:  Yes/No/Partially

d) activities [main functions]: Yes/No/Partially

e) rules [operating rules and rules issued]: Yes/No/Partially

f) policies [how functions will be implemented]: Yes/No/Partially

g) decisions [all decisions issued and similar documents]: Yes/No/Partially

h) delegation of authority [where decision-making is delegated to another body]: Yes/No/Partially

i) information about the right of access and how to request official documents: Yes/No/Partially

j) other information of public interest: Yes/No/Partially
NB: You may wish to comment on the level of detail required under your law; the main goal is to get an idea here of whether national law meets the minimum standard of the Convention. 

Please cite the relevant provision(s) here. 

Comments. You may want to note the other main classes of information that must be disclosed under the provisions cited. 
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