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1. Purpose

On 15 December 2011 the European Parliament held the first reading of the recast of Regulation 1049/2001 on public access to documents to the European institutions. 

The Council Decision of 28 February 2002 (2002/187/JHA) setting up Eurojust with a view to reinforcing the fight against serious crime (hereinafter referred to as “Eurojust Decision”) provides in its Article 39 that Eurojust shall adopt its rules on public access to documents “taking account of the principles and limits stated in Regulation 1049/2001”.

Article 15(3) of the Treaty on the Functioning of the European Union (TFEU) enshrines that: “each institution, body, office and agency [...] shall elaborate in its own Rules of Procedure specific provisions regarding access to its documents, in accordance with the regulations referred to [...]”. 

Therefore, the recast of Regulation 1049/2001 will have direct implications in the Eurojust legal framework. 

This note aims at: (1) presenting an overview of the current legal framework on public access to Eurojust documents
, as background information; (2) analysing the implications for Eurojust of the current discussions at the Council; and (3) suggesting specific proposals on the Commission text COM (229). In the annex, the legal framework for the handling of requests for public access to documents at the European Court of Justice is analysed. 


2.
Eurojust current legal framework on public access to documents

Article 39 of the Eurojust Decision provides that Eurojust shall adopt its rules on public access to documents “taking account of the principles and limits stated in Regulation  1049/2001
”.

In implementing this provision, on 13 July 2004, the College of Eurojust took the Decision to Adopt Rules Regarding Public Access to Eurojust Documents
 (hereinafter referred to as “EJD on Access to Documents”). The EJD on Access to Documents attempted to balance the right of EU citizens to access documents and to safeguard the specific requirements of Eurojust as a judicial cooperation body in criminal matters
. 

After more than seven years of implementation of the EJD on Access to Documents, it can be concluded that the general principles of Regulation 1049/2001 in its current format have proved to be inefficient for the preservation of the judicial function of Eurojust. The main problems that have been encountered under the current legal framework are as follows:

· The erga omnes principle enshrined in Regulation 1049/2001 by which any citizen may request access to documents without stating any reason
 may conflict with the privacy of the parties to the cases and with the “right to know” principle. In implementation of the Bavarian Lager case-law
, the applicant should establish the necessity of having the data transferred
. An additional difficulty is encountered when the national criminal law legislation of the country from which the case-related information has been received, might in fact forbid the disclosure of such information to any person who is not party to the judicial procedure.

· In fact, the nature of the core business of Eurojust, directly linked to national judicial criminal procedures, requires the respect of the principles of confidentiality and secrecy of the case-file to a great extent. Therefore, the principle of access to documents applicable erga omnes causes serious difficulties in relation with the nature of Eurojust’s core business especially when applied 

· to documents exchanged in coordination meetings at Eurojust between national judicial authorities who are often taking initial steps in an investigation and prosecution, and are only ready to exchange such information if full confidentiality can be ensured by all those involved in the meeting; and

· moreover, to requests for judicial assistance (e.g. mutual legal assistance requests for house searches, interceptions of telecommunications, and any other types of investigation measures) facilitated by Eurojust and European arrests warrants, transmitted via Eurojust.

Such documents, which are at the heart of the work of Eurojust, cannot be revealed to anybody without hampering the objective and the success of the request or order 

The application of the principle of access to documents to such documents which are essential to the core activities of Eurojust would ruin the trust placed in Eurojust by national judicial authorities. 

· It also inflicts a burden to its administration, since the workload that such requests represent is substantial and disproportionate to the limited amount of situations in which access can be granted to citizens who requested case-related documents. 

· Moreover, the current situation creates an expectation for the general public of having the possibility (or even the right) to access all documents in the possession of Eurojust, while in fact that possibility as regards case-related documents is actually very limited for the above-mentioned reasons that are inherent to the work of judicial authorities.

Practice or further rules fostering public access to judicial files, quasi-judicial proceedings or investigations adopted in these areas could therefore potentially jeopardise the judicial task of Eurojust. In case of breach of the rules on public access to documents, Eurojust could be facing complaints before the European Ombudsman and cases before the ECJ. Compliance with the fundamental EU principle of transparency should be observed without endangering Eurojust’s judicial mandate. 

Regulation 1049/2001 was conceived for the political institutions (European Parliament, Commission and Council) and the political decision-making process. The European judicial institution, the European Court of Justice, was excluded from its scope. Article 15(3) of the Treaty on the Functioning of the European Union (“TFEU”) confirms the specificity of the judicial institutions by excluding the judicial activity of the European Court of Justice (ECJ) from the scope of the new regulation: “The Court of Justice of the European Union, the European Central Bank and the European Investment Bank shall be subject to this paragraph only when exercising their administrative tasks.”.

Eurojust sees the recast of Regulation 1049/2001 as an opportunity to assert its judicial nature, and the specificity of case-related documents. To achieve this goal, Eurojust pleads for the adoption of a public access to documents regime similar to that of the ECJ, i.e. in order to avoid raising public expectations and the disproportionate administrative work involved in reviewing such requests, which normally cannot be complied with anyhow, an exceptional regime for its judicial activity should be put in place, whilst for its administrative tasks the general principles of Regulation 1049/2001 would apply. Therefore, for case-related documents, Eurojust would draft its own specific provisions, which may deviate from the general principles to be set out in the revised Regulation 1049/2011. 

Eurojust is the only EU judicial cooperation body (all other former “third pillar” agencies are of police nature). Although it is no exempted directly by Article 15(3) TFEU which refers only to institutions established by the Treaty while Eurojust was created by secondary legislation, the nature of its core business, carried out by the National Members who are judicial authorities from the Member States and directly linked to judicial investigations and prosecutions in the Member States, would justify extending to Eurojust the exemption foreseen for the European judicial institution by the Treaty and making it  subject to the draft Regulation only when exercising its administrative tasks. 

3.    Analysis of the implications for Eurojust of the current discussion at the Council on the recast of Regulation 1049/2001 and specific suggestions for amendment to COM(229)

Among the ten points for discussion proposed by the Presidency on 13 February 2012
, Eurojust wishes to express its view on points 1, 2, 7, 8 and 9.

Eurojust’s main proposal is contained in subparagraph [3.1]. Would this proposal not be accepted, alternative proposals are contained in subparagraph [3.2.]. Drafting suggestions appear in bold italics.

3.1. Eurojust’s main proposal  

· Institutional scope (point 1): 

The European Commission is aware of the difficulties that Eurojust encounters with the implementation of Regulation 1049/2001 for documents stemming from its judicial activity and has shown a receptive ear to the specific issues of Eurojust.

In the current negotiations regarding new provisions on the scope of the new Regulation, Eurojust suggests the following drafting
:

"Article 1: Regulation (EC) No 1049/2001 is amended as follows:

1.
Article 2, paragraph 3 is replaced by the following:

"3. This Regulation shall apply to all documents held by an institution, as defined in Article 3(c), that is to say, documents drawn up or received by it and in its possession, in all areas of legislative and executive activity of the European Union. As regards the Court of Justice of the European Union, Eurojust, the European Central Bank and the European Investment Bank, this Regulation shall apply only when they exercise their administrative tasks."

2.
In Article 3, the following point (c) is added:


"(c) 'institutions' shall mean for the purpose of this regulation, institutions, bodies, offices and agencies of the European Union, including the European External Action Service and excluding the judicial activity of Eurojust.".

3.2. Eurojust’s alternative proposals

· Definition of a document and other definitions (point 2)

Eurojust proposes the adoption of a safeguard for those documents included in the judicial case-files held by the institution, while keeping a wide definition of what a document is. For this purpose, it suggests the following wording (in line with the new drafting of Article 3(a) discussed in the latest meeting of the WPI):

"Article 3(a)

"document" means any content whatever its medium (written on paper or stored in electronic form or as a sound, visual or audiovisual recording), including data contained in electronic storage, processing and retrieval systems if they can be extracted using any reasonably available tools for the exploitation of the system concerned. This definition does not include pieces contained in the case-files or judicial procedural documents of Eurojust, for which this judicial body will elaborate specific rules."

· Protection of privacy vs. public access to documents (point 7)

As input to the further reflection on the public “right to know” “without infringing privacy or personal integrity” Eurojust expresses its concern with regard to the justification of third parties with no objective legitimate interest vis-à-vis the parties to a judicial case-file.

Mirroring the regulations of the ECJ on this matter, Eurojust holds the view that for the judicial case-file the “right to know” shall be limited to the parties of the process (and to the procedural acts) and that any third party interested in the file shall prove legitimate interest (see annex). The privacy and integrity of the parties to the process are guaranteed as well as the right of defense preserved.

In this regard, Eurojust wishes to suggest the following wording to Articles 2(5) and (6):

“Article 2(5)

This Regulation shall not apply to documents submitted to Courts or to judicial co-operation bodies by parties other than the institutions.”

“Article 2(6)

“Without prejudice to specific rights of access for interested parties established by EC law, documents forming part of the administrative file of an investigation or of proceedings concerning an act of individual scope shall not be accessible to the public until the investigation has been closed or the act has become definitive. After that time-limit, access to the case-file of judicial bodies shall be subject to the specific rules of the judicial institutions. Documents containing information gathered or obtained from natural or legal persons by an institution in the framework of such investigations shall not be accessible to the public.”

· Scope of the Regulation and the principle of individual examination (point 8)

Eurojust welcomes the discussion on the specificity of certain types of documents which would merit special treatment. Among these documents, “documents in the context of court proceedings”, “legal advice by the institutions’ Legal Services” and “case-files” are paramount for Eurojust.

A block exemption for these types of documents or a rebuttable general presumption (a presumption of non-disclosure) would be very much welcomed by Eurojust. The latter would seem to be an adequate tool in order to better manage expectations of the applicants and therefore to better manage the internal workload of the institutions. 

Eurojust wishes to suggest the following wording for Article 4(2)(c):

“Article 4(2)( c):

“Legal advice and, criminal investigations and prosecutions, court proceedings, arbitration and dispute settlement proceedings.”

· Member State documents (point 9)

Based on more than seven years of experience, Eurojust welcomes the discussions on Article 4(5) of the current Regulation (Article 5(2) of the new recast). It especially praises the general agreement reached on extending the time limit for dealing with confirmatory applications.

*          *

*

�	 According to the Eurojust rules, “Eurojust documents” mean all documents held by Eurojust, that is to say, documents drawn up or received by it and in its possession, concerning matters relating to the policies, activities and decisions falling within Eurojust’s sphere of responsibility (Article 2(2)). 


�	 � HYPERLINK "http://www.eurojust.europa.eu/doclibrary/Eurojust-framework/ejdecision/Consolidated version of the Eurojust Council Decision/Eurojust-Council-Decision-2009Consolidated-EN.pdf"��http://www.eurojust.europa.eu/doclibrary/Eurojust-framework/ejdecision/Consolidated%20version%20of%20the%20Eurojust%20Council%20Decision/Eurojust-Council-Decision-2009Consolidated-EN.pdf� 


�	 � HYPERLINK "http://www.eurojust.europa.eu/doclibrary/Eurojust-framework/ejlegalframework/Access to Eurojust Documents/Access-to-Eurojust-Documents-2004-07-13-EN.pdf"��http://www.eurojust.europa.eu/doclibrary/Eurojust-framework/ejlegalframework/Access%20to%20Eurojust%20Documents/Access-to-Eurojust-Documents-2004-07-13-EN.pdf�


�	 With this aim, it adopted specific provisions such as: the definition of “case-related documents”(Article 3(c)), definition of “professional secrecy” (Article 3 (d)), exceptions to refuse access to a document where disclosure would undermine the protection of: “fulfilment of Eurojust’s tasks in reinforcing the fight against serious crime, national investigations and prosecutions in which Eurojust assists, or fulfilment of the applicable rules on professional secrecy” (Article 4 (1) (a)), and the processing of initial applications for “case-related documents” (Article 7). The “non-case-related documents” (i.e., when Eurojust exercises its administrative tasks) follow a regimen analogous to Regulation 1049/2001. 


�	 Article 2(1): “Any citizen of the Union, and any natural or legal person residing or having its registered office in a Member State, has a right of access to documents of the institutions, subject to the principles, conditions and limits defined in this Regulation”. Article 6(1): “[…]The applicant is not obliged to state reasons for its application.”


�	 Case T-194/04, The Bavarian Lager Co. Ltd v Commission of the European Communities, of 8 November 2007.


�	 For Eurojust case-related documents this would apply to applicants other than the parties to a case.


�	  Document 6439/12, Interinstitutional File: 2008/0090 (COD).


�	  Based on the Note from the Presidency for the WPI of 21 March 2012.
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