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Access Info Recommendations on Proactive Publication

If the only channel for access to information were via requests filed by individuals, huge information inequalities would rapidly arise with different people knowing different things about the functioning of government, with large sections of the population remaining ill informed, to the detriment of society as a whole. 

Such a system would also place an intolerable burden on public officials who would have to strive to answer huge volumes of requests from information-hungry citizens. Proactive disclosure therefore levels the playing field for access to government-held information. 
Furthermore, proactive publication of information has numerous benefits, including ensuring that the public is informed about the activities of government, permitting accountability and participation, encouraging efficiency in information management, alleviating the burden on public bodies of information requests, and encouraging the reuse of information for social and commercial purposes. 

Indeed, for these reasons, governments have always made some information available proactively, well in advance of the recent advance of information technologies which have permitted the development of open data policies.  

The United Nations Human Rights Committee General has taking such considerations into account, and as well as finding that the right of access to information is a fundamental right, an inherent part of freedom of expression, in its General Comment 34 of July 2011, it stressed that proactive publication is essential to achieve full enjoyment of the right to information:

To give effect to the right of access to information, States parties should proactively put in the public domain Government information of public interest. States parties should make every effort to ensure easy, prompt, effective and practical access to such information.

The Council of Europe Convention on Access to Official Documents also includes general language recommending proactive publication in Article 10: 
At its own initiative and where appropriate, a public authority shall take the necessary measures to make public official documents which it holds in the interest of promoting the transparency and efficiency of public administration and to encourage informed participation by the public in matters of general interest.

The Explanatory Memorandum to the Convention elaborates on the rationale for this, stating that citizens need information “to form an opinion on the authorities that govern them and to become involved in the decision-making process. National rules on proactive publication are thus encouraged.”
 

The OAS Model Law, adopted in 2010, also contains proactive disclosure provisions and, whilst not a binding treaty, it sets a standard which is a valuable reference for the scope of the proactive obligation.

The Recommendations: 
As a guide to public bodies and legislators, Access Info Europe has developed the following Recommendations on proactive publication of information, based on the existing international standards, comparative law, and best practices.  

1. The principle of maximum disclosure: The general access to information principle is that disclosure is the rule and withholding of data the exception. Hence almost all information held by all public bodies could be proactive disclosed, subject to the application of the limited exceptions permitted by international law. 
2. Core Classes of Information: The legislator should define which information should always be proactive published in full in order to ensure the rule of law, accountability and participation, and to which exceptions may not be applied. This should include at a minimum: 
· Institutional Information: Legal basis of the institution, internal regulations, functions and powers; 
· Organisational Information: Organisational structure including information on personnel, names and contact information of public officials (including salary information);
· Operational Information: Strategy and plans, policies, activities, procedures; 
· Decisions and Acts: Decisions and formal acts, particularly those that directly affect the public; 
· Public Services Information: Descriptions of services offered to the public, guidance, copies of forms, information on fees and deadlines; 
· Budget information: Projected budget, actual income and expenditure and other financial information, audit reports and evaluations; 
· Open meetings information: Information on meetings including which are open meetings and how to attend these meetings; 
· Decision-Making & Public Participation: Information on decision-making procedures including mechanisms for consultations and public participation in decision-making ; 
· Subsidies Information: Information on the beneficiaries of subsidies, the objectives, amounts and implementation;
· Public Procurement information: Detailed information on public procurement processes, criteria and outcomes of decision-making on tender applications; copies of contracts, and reports on completion of contracts. 
· Lists, Registers, Databases: Information on the lists, registers and databases held by the public body. Information about whether these lists and registers and databases are available on-line and/or for on-site access by members of the public. Information on the databases accessible on line; 
· Information about Information Held: An index or register of documents/information held including details of information held in databases; 
· Publications Information: Information on publications issued, including whether publications are free of charge or the price if must be purchased; 
· Information about the Right to Information: Information on the right of access to information and how to request information, including contact information for the responsible person in each public body
3. Relevance of Information: Mechanisms should be established to tailor proactive disclosure to the needs and interests of the public. These mechanisms should include analysis of the data generated from the filing of access to information requests, as well as consultations with members of the public, civil society organisations, journalists, businesses and others. 

4. Comprehensible: Core information should be made available in a way that is comprehensible for members of the general public. This requires that it be clearly presented and available in the major languages of user-communities (at least in all official languages). Special measures should be taken to provide key information about the functioning of government in formats that are accessible by the disabled (such the visually impaired).
5. Findable: Information should be made available in places and in ways that make it easy to find. Websites should be well-structured and indexed, with effective search functions. Information published off-line should be available in locations where it can be easily accessed by members of the public, such as on notice boards in places where the public has easy access. When information is in hard copy publications, these should be easy to obtain (such as reports being available free of charge from a public body and/or available in public libraries). Careful consideration should be given to how to balance the use of centralised portals with the decentralised publication of information on the websites of individual public bodies and using other means of dissemination. 
6. Equal Access: Proactive disclosure schemes should make full use of but not be limited to the internet, ensuring that all appropriate means of dissemination are used so that information reaches all relevant sectors of the population. Thus, the introduction of large scale website publication should not entirely eliminate other forms of publication such as hard-copy publications, the use of notice boards, and/or the distribution of information to public libraries and other places where information-users might access it. 

7. Free of charge: Proactively disclosed information should be available free of charge if made available electronically, and core classes of information should be available free of charge even if provided in hard copy or other formats.
8. Timely and Up-to-date: Information should be published proactively as soon as possible after its creation. Proactively published information shall be updated frequently; the public shall be clearly informed about the creation and publication date of all proactively published information as well as the frequency with which it will be updated. 
9. Independence from technological platform: Information should be published in a way that can be accessed by a variety of technological platforms, such as computers and mobile phones, and using all common operating systems. When designing or commissioning software for electronic publication of information, care should be taken to anticipate as far as possible future technological developments so that previously published information can be made available via the new platforms.  Databases should be designed with flexible or reprogrammable search functions.
10. Independent Oversight: oversight bodies should have the power to review compliance with proactive disclosure, should receive regular reports, should undertake ex officio investigations and receive complaints from the public, and should be empowered to order appropriate action to ensure compliance. 

11. The right to use proactively published information: All members of the public should be free to use and impart the information obtained via proactive publication, consistent with the right to freedom of expression, whether that us is for commercial or non-commercial purposes. To this end, information should be made available in formats to which access is not bound by proprietary rights and care should be taken when commissioning information, designing databases, or purchasing software, to anticipate access by the public, including by establishing contract clauses which anticipate future publication and use of information produced by or stored in mediums created with public funds.
12. Resources: Sufficient resources should be dedicated to setting up or expanding proactive disclosure regimes so that public bodies can meet the initial challenge of organising and preparing information for proactive disclosure, and that they can maintain such publication over time. 
	Benefit
	For Government 
	For the Public

	Rule of Law:
	The public is informed of laws they have to comply with, they know what their rights and obligations are
	Democracy: People know what the law says, certainty in the legal framework, know rights and how to exercise them

	Accountability:
	The public is able to oversee government activity, understand better how government functions, which may increase trust and creates a climate of confidence for investment (local and foreign). 
Transparency helps those inside government trying to fight against corruption, abuses of power, and/or inefficiencies. 
	Accountable government: the public – in particular civil society and journalists acting as public watchdogs – can hold government to account; corruption is identified and curbed; there is a better business environment with a level playing field created by equal access to information. 

	Participation:
	Government benefits from public input into decision-making, resulting in better, more appropriate, more effective and better-accepted decisions
	Participation: the public has opportunity to contribute to decision-making, ensuring that decisions taken in way most relevant to their needs

	Services
	The public is able to find and access government services 
	The public knows which services are available and how to access and benefit from them

	Efficiency in information-management
	Information that is organised in order to be published is also well managed, hence making government function more efficiently
	An efficient government is more cost-effective and better able to serve the needs of the public

	ATI Regimes
	Proactive disclosure lowers the burden of processing and responding to requests and therefore reduces cost of achieving transparency. 
	Information is available in a timely fashion, members of the public don’t have the burden of submitting requests, and everyone has equal access to information. 

	Use of Information
	Innovative uses of information by the public contribute to more effective government that better serves people; entrepreneurial use of information stimulates the economy. 
	The public can use and add value to information generated by public bodies including for entrepreneurship and for activities serving the public good. 

	
	
	


Annex A: The Benefits of Proactive Publication of Information
� UN Human Rights Committee General Comment No. 34, Paragraph 19.


� Council of Europe, Convention on Access to Official Documents, 18 June 2009, � HYPERLINK "http://conventions.coe.int/Treaty/EN/Treaties/Html/205.htm" �http://conventions.coe.int/Treaty/EN/Treaties/Html/205.htm�, last accessed 28 March 2010. Opened for signature on 18 June 2009, to date the Convention has been signed by 12 states out of the 47 members of the Council of Europe, of which two—Norway and Hungary—had ratified by 31 January 2010. 


� Explanatory Report to the draft Council of Europe Convention on Access to Official Documents, paragraph 71, � HYPERLINK "http://conventions.coe.int/Treaty/EN/Reports/Html/205.htm" �http://conventions.coe.int/Treaty/EN/Reports/Html/205.htm�, last accessed 28 March 2010. It will be noted that the recommendation from the OSCE Representative on Freedom of the Media which was submitted to the drafters of the Convention has been taken into consideration in defining the classes of information. 


� Organisation of American States Model Inter-American Law on Access to Information, available here: � HYPERLINK "http://www.oas.org/dil/access_to_information_model_law.htm" �http://www.oas.org/dil/access_to_information_model_law.htm� (last accessed 22 June 2013). 
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