26 April 2012

Civil Society Campaign on Reform of the EU Access to Documents Rules

We the undersigned call for the reform of Regulation 1049/2001 to take into account
the following 20 key concerns in order to ensure that any reform either meets the goal
of strengthening the right of access to EU documents as enshrined in Article 15 of the
Treaty on the Functioning of the European Union or, at the very least, of avoiding any
narrowing of the current right of access to documents.

1. All persons are beneficiaries of the right: We call for language which grants everyone,
regardless of nationality or residence, the right of access to EU documents.

2. Full institutional scope: In line with the TFEU, the right of access to documents should apply
to all documents of the Union institutions, bodies, offices and agencies. It would be preferable if
the right were to apply to the non-administrative functions of the European Central Bank,
European Investment Bank and the European Court of Justice, even though this is not provided
for in the EU treaties post Lisbon.

3. Comprehensive definition of a document: We call for a simple and broad definition of a
document consistent with the language in the TFEU at Article 15 which provides for “a right of
access to documents of the Union institutions, bodies, offices and agencies, whatever their
medium” and does not contain any further specifications nor limitations. Our proposal is that:
""document’ means all content, whatever its medium.”

In addition, consistent with the open government standards which the Commission is currently
promoting, a requirement should be introduced to provide access to documents in an open,
machine-readable format, free of copyright restrictions and without limitations on re-use.

4. Harm & public interest tests to apply to exceptions: We call for Regulation 1049 to be
modified to make clear that all exceptions are subject to both a harm and a public interest test,
which is not currently the case. We call for a new provision which provides that the public interest
in disclosure shall always outweigh any potential harm caused by publication when the document
requested relates to, inter alia, the protection of fundamental rights and the rule of law, sound
management of public funds, or the right to live in a healthy environment, and emissions into the
environment.

Currently the exceptions for public security, defence and military matters, international relations,
the financial, monetary or economic policy of the Community or a Member State, and the privacy
and the integrity of the individual are not subject to a public interest test; which they should be.

5. No “block™ or “blanket” exceptions: We do not believe that blanket exceptions are
consistent with the right of access to documents as protected by the TFEU. We therefore call for a
rejection of the proposal to remove from the scope of the right of access to documents entire
classes of information such as exceptions for documents submitted to the Courts by natural or
legal persons or documents containing information gathered or obtained from natural or legal
persons in the course of investigations by the EU.
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6. Public security & national security exceptions consistent with international
standards: The public security exception (public safety / ordre public) should be subject to a test
of serious harm and an overriding public interest test and should not be rephrased to cover
national security of Member States.

National security is a separate concept in international law, which is partially provided for by the
existing provision on “defence and military matters”; any reformulation should therefore be
carefully phrased. It also should be subject to a test of serious harm and an overriding public
interest test.

7. Legal advice: only legitimate exceptions: We call for the current exception on legal advice
to be either abolished or, if retained, interpreted narrowly. This would be consistent with European
Court of Justice jurisprudence and the TFEU requirement for legislative process transparency.

We note that legal advice is not one of the exceptions permitted by the Council of Europe
Convention on Access to Official Documents and that normally it could be protected by other
exceptions (e.g.: protection of decision making or protection of court proceedings).

The functioning of the European Union is very particular in nature and advice from internal legal
services is heavily relied upon by the EU institutions for most if not all decisions. Hence, citizens
should be able to access those opinions in order to hold EU institutions to account in all but
exceptional circumstances.

8. No expansion of the decision making exception: We call for a rejection of the
amendments proposed by both the Commission and the Parliament to the decision making
exception. The Commission’s language encourages withholding of documents after decisions have
been taken whereas the Parliament’s language does not admit that this ever might be possible;
both interfere with the process of case-by-case consideration of whether or not to release
documents based on an assessment of the harm that would be caused.

We also call for rejection of the proposed separate new provisions on selection procedures
(Commission) and public procurement (Parliament) as these are unnecessary, being already
covered by the decision making exception.

We are particularly concerned about any proposals to broaden the scope of the decision making
exception which might result in a denial of access to information needed to check against the
“revolving door” phenomenon or to permit the public to monitor the spending of public funds.

9. Privacy and personal data to be balanced against the right to documents: We call for
Regulation 1049 to contain language which adequately reflects the fact that the right of access to
documents is now recognised as a fundamental right in Article 15 of the TFEU, and hence has to
be balanced against the right to private life (Article 7 Charter of Fundamental Rights) and the
protection of personal data (Article 16 of the TFEU).

The European Data Protection Supervisor should be consulted to ensure that any new language
will permit striking the appropriate balance between the two rights and will include adequate
protections when it comes to data processing whilst insuring that information about public officials
and others acting in their professional capacities in relation to EU affairs can be accessed by
members of the pubilic.
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10. No Member State veto: We support the procedure for consulting with Member States before
releasing a document but call for language which prevents Member States having a veto on
release of a document. Furthermore, denials of access to documents must only be based on the
exceptions permitted by Regulation 1049 after application of both the harm and public interest
tests and not on Member State legislation.

11. Only reasonable time limits: We call for the rejection of the proposal to extend the time
limit for considering confirmatory applications from 15 working days to 30 working days. We
support an additional 5 working day timeframe for consultations with Member States and other
third parties during the initial consideration of a request. Aside from that, we call for rejection of
any other extension of the time limits.

12. Unique interface for register of documents: We support the proposal that a single
interface be created for the access to the register of documents to facilitate citizen access.

13. Aarhus Convention alignment: We support the proposal to align Regulation 1049 with the
Aarhus Convention on Access to Information, Public Participation in Decision-making and Access to
Justice in Environmental Matters. This includes ensuring that all requests for documents
containing environmental information are handled in line with the Aarhus provisions in order to
achieve maximum access, and that there is an absolute public interest override for access to
information about emissions into the environment.

We support the inclusion in Regulation 1049 of a new exception which provides for limited
withholding of information where this is necessary to protect the environment, such as the
breeding sites of rare species.

14. Intellectual property: We call for the rejection of the proposal to add additional language
stating that the “existing rules on copyright” may be grounds for refusing to provide copies of
documents. The right to property and to protection of intellectual property established in Article
17 of the Charter on Fundamental Rights is already adequately protected by the exception
protecting the “commercial interests of a natural or legal person, including intellectual property.”

When it comes to information generated by the EU or with public funds there should be no
restriction on either access or re-use.

15. Classified documents should be reviewed upon receipt of a request: We support the
proposal to link Regulation 1049 to the classification rules that were recently passed with minimal
public debate.

We call for Regulation 1049 to make clear that whenever classified documents are requested, an
assessment will be made on a case-by-case basis to determine whether at that point in time any
exceptions apply, as subject to a harm and a public interest test.

16. Information officers: We support the proposal to introduce into Regulation 1049 a
requirement that every EU body appoints an information officer. Not only does this figure
contribute to upholding the right of the public to information, but they often contribute to
increased efficiency of information management within the public body.
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Such a position does not imply creation of an entirely new post, as many bodies already have
someone responsible for handling access to documents requests and for those which do not, this
could be undertaken, for example, by the body’s data protection officers.

17. Organisational and budgetary transparency: We support the proposal that the proactive
dimension of the right of access to documents be incorporated into Regulation 1049 with a
requirement that EU bodies proactively publish basic information about their functions and the use
of public funds.

18. Proactive publication of legislative documents: We support the proposal to give effect to
the Lisbon treaty requirement that “The European Parliament and the Council shall ensure
publication of the documents relating to the legislative procedures”.

As proposed by the Parliament, this should include, at a minimum, proactive publication of:
Documents relating to legislative programmes, preliminary civil society consultations, impact
assessments and any other preparatory documents linked to a legislative procedure, as well as
documents relating to the implementation of Union law and policies linked to a legislative
procedure, shall be accessible on a user-friendly and coordinated inter-institutional site and
published in a special electronic series of the Official Journal of the European Union.

19. Transparent legislative process includes preparatory documents: We support the
proposal to introduce language requiring the institutions to make public preparatory documents
relating to the legislative process on a common Internet site reproducing the lifecycle of the
procedure concerned. This is consistent with the TFEU requirement of transparent and open
legislative procedures.

20. No privileged access for research purposes: We reject the proposal (by the Parliament)
to allow privileged access for research purposes to material that would otherwise fall under one of
the exceptions.

Such a provision would run counter to basic standards on access for all as a fundamental right and
introduce by the back door a requirement that requesters “motivate” requests explaining both
who they are, why they want the information, and what they plan to do with it.

Such a provision would be very hard to apply in practice in ways which are non-discriminatory:
How would an EU public official determine if someone is a researcher or not? If academics are
considered researchers where is the cut off point: doctoral students or those doing a master's
thesis? And if an academic who has had access moves to work for industry or an NGO, will they
still have access and what do they do with what they already know? Would journalists be included
in the definition of researchers — and if so what about bloggers and citizen journalists?

There is also a doubt about which information this provision would apply to: if Regulation
1049/2001 is properly applied, only a limited quantity of information which genuinely falls under
the exceptions because its disclosure would cause harm to a legitimate interest would be withheld
from the public. It is questionable whether this information should be available to “researchers”
using the access to documents mechanism. If any access were to be granted, for example to
those conducting scientific research, this could be done via another mechanism rather than the
rules governing the public’s right of access to documents.
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We urge the Commission, Council and Parliament and all Member States to take these
points into consideration during the review of Regulation 1049.

We urge all parties to the negotiations to work together to achieve consensus so that a
new version of Regulation 1049 which is consistent with the right of access to
documents in the TFEU can be adopted.

If such consensus proves impossible, we call for the modification of the current
Regulation to incorporate the institutional scope of the TFEU post Lisbon, with the right
of access applying to all EU institutions, bodies, offices and agencies, and for energies
to refocus on the implementation of this regulation on a day-to-day basis in responding
to requests from members of the European Public.
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