Contractual problems of AUTHENTICITY and attribution
Translation of the relevant provisions of swiss law

Civil Code

	B. Limits of civil rights.

I. Misuse of a right
	Art. 2

1 Every person shall exercise his rights and fulfil his obligations according to the principles of good faith.

2 The law does not sanction the evident abuse of a person’s rights.




Relevant provisions of the Swiss Code of Obligations

First Division: General Provisions

First title: Origin of Obligations

First chapter: Originating from Contract

	F. Defects of the contract’s conclusion.

I. Error.

1. Effect
	Art. 23

A person acting under material error at the conclusion of a contract is not bound by it.

	2. Cases of error
	Art. 24

1 An error is in particular deemed to be material in the following cases:

1.  […]

2.  if the party in error had another thing in mind than the one which is the object expressed in the contract […]

3.  […]

4.  if the error related to certain facts which the party in error, in accordance with the rules of good faith in the course of business, considered to be a necessary basis of the contract.

2 Where, on the other hand, the error affected only the motives for entering into the contract, it is not considered to be material.

3 […]

	3. Action contrary to good faith
	Art. 25

1 A party is not permitted to avail himself of the error if this is contrary to good faith.

2 In particular, a party in error is bound by a contract as it was understood by him, as soon as the other party consents thereto.



	4. Negligent error
	Art. 26

1 If a party declares his intention not to be bound by the contract due to error attributable to his own negligence, he is bound to make compensation for the damage resulting from his rescission of the contract, unless the other party knew or should have known of such error.

2 Where equity so requires, the judge may award compensation for further damages.



	II. Willful deception
	Art. 28

1 If a party has been induced to enter into a contract by the willful deception of the other party, the contract shall not bind the deceived party even if the error so induced was not material.

2 […].



	IV. Waiver of defect by ratification of contract
	Art. 31

1 If the party influenced by the error, deception, or duress, within one year, neither declares to the other party that he is not bound by the contract nor demands restitution, then the contract is deemed to be ratified.

2 Such period runs, in the event of error or deception, from the time of its discovery and, in the event of a threat, from the time of its removal.

3 Ratification of a contract which, due to deception or threat was voidable, does not itself bar a claim for damages.




Second chapter: Originating from Tort

	A. Liability in general.

I. Prerequisites for liability
	Art. 41

1 Whoever unlawfully causes damage to another, whether wilfully or negligently shall be liable for damages.

2 […]



	F. Statute of limitations
	Art. 60

1 The claim for damages or reparations is barred by the statute of limitations after one year from the date when the damaged person has received knowledge of the damage and of the identity of the person who is liable, but, in any event, after ten years from the date the act causing the damage took place.

2 […]

3 […]




Third chapter: Originating from Unjust Enrichment

	A. Prerequisite. I. In general
	Art. 62

1 Whoever has been unjustly enriched out of another person’s property shall make restitution of such enrichment.

2 In particular, this obligation shall arise if a person has received something without any valid reason, or for a reason which did not materialize, or which subsequently ceased to exist.



	D. Statute of limitations
	Art. 67

1 A claim of unjust enrichment is barred one year after the injured person knew of his claim, but, in any event, ten years after the claim arose.

2 […]




Second title: Effect of Obligations

Second chapter: Consequences of Non-performance

	A. Non-performance.

I. Obligation to compensate by the obligor.

1. In general
	Art. 97

1 If the performance of an obligation can not at all or not duly be effected, the obligor shall compensate for the damage arising therefrom, unless he proves that no fault at all is attributable to him.

2 […]



	B. Default of the obligor.

I. Conditions
	Art. 102

1 If an obligation is due, the obligor will be in default upon being reminded thereof by the obligee.

2 If a certain due date was agreed upon performance, or if such a date arises from a stipulated and duly exercised notice of termination, the obligor will already be in default upon the expiration of such date.




	II. Effect.

4. Withdrawal from contract and damages. a. Fixing a time limit
	Art. 107

1 If the obligor is in default in the case of a bilateral contract, the obligee shall be entitled to fix an appropriate time limit for subsequent performance, or to have it fixed by the competent authority.

2 If, at the expiration of this time limit, there is no performance, the obligee may still sue for performance plus damages due to delay. Alternatively, if he so declares without delay, he may waive subsequent performance and ask for compensation for damages arising out of the non-performance or withdraw from the contract.




	b. Without fixing a time limit
	Art. 108

The fixing of a time limit for subsequent performance is not required:

1.  if the behaviour of the obligor indicates that this would be in vain, or

2.  if, because of the delay of the obligor, performance has become useless to the obligee, or

3.  if the contract indicates that it was the intention of the parties that performance was to be made exactly at a defined time, or prior to the end of an exactly defined time period.



	e. Effect of the withdrawal
	Art. 109

1 A party who withdraws from a contract may refuse the promised consideration and reclaim whatever he has already performed.

2 Moreover, he has a claim for compensation for damages arising out of the withdrawal from the contract, unless the obligor proves that no fault at all is attributable to him.


Third title: Extinction of Obligations

	G. Statute of limitations.

I. Time periods.

1. Ten years
	Art. 127

After ten years, all claims for which the federal civil law does not provide otherwise are barred by the statute of limitations.


Second Division: The Individual Types of Contracts

Sixth title: Purchase and Barter

First chapter: General Provisions

	A. Rights and obligations in general
	Art. 184

1 A contract of purchase is a contract whereby the seller obligates himself to deliver to the buyer the object of the purchase and to transfer title thereto to the buyer, and the buyer obligates himself him to pay the purchase price to the seller.

2 Unless there exists an agreement or custom to the contrary, both the seller and the buyer are obligated to perform simultaneously – performance for performance.

3 The price is sufficiently determined if it is determinable from the circumstances.




Second chapter: Purchase of Personal Property

	B. Obligations of the seller.

III. Warranty against defects in the object of the purchase.

1. Object of warranty.

a. In general
	Art. 197

1 The seller is liable to the buyer for express representations made and that the object of the purchase has no physical or legal defects which eliminate or substantially reduce its value or its fitness for the intended use.

2 The seller is liable even if he did not know of the defects.



	3. Defects known to the buyer
	Art. 200

1 The seller is not liable for defects of which the buyer had knowledge at the time of the purchase.

2 For defects which the buyer, applying normal attention, should have known, the seller is only liable if he has assured the buyer of their non-existence.



	4. Notification of defects. 

a. In general
	Art. 201

1 The buyer shall examine the quality of the object of the purchase received as soon as it is customary in accordance with usual business practice, and shall immediately notify the seller in the event that defects exist for which the seller must warrant.

2 If the buyer fails to so notify, the object purchased is deemed to have been accepted to the extent that there are no defects involved which were not recognizable in the course of a customary examination.

3 If defects are discovered at a later date, notification must be given immediately upon their discovery. Otherwise the object of the purchase is deemed to have been accepted with respect to such defects.



	5. Willful deception
	Art. 203

If the buyer is willfully deceived by the seller, an omission of notification by the buyer shall not limit the warranty.



	7. Content of the buyer’s action.

a. Action for rescission or reduction of purchase price
	Art. 205

1 In the case of warranty against defects in the object of the purchase, the buyer may either elect to sue for rescission of the purchase contract, or to sue for reduction of the purchase price, in order to be compensated for the reduction in value of the object of the purchase.

2 Even if an action for rescission has been initiated, the judge is free to adjudge compensation for the reduction in value only provided that the circumstances do not justify a rescission of the purchase contract.

3 If the reduction in value claimed equals the purchase price, then the buyer can only demand rescission.




	8. Execution of rescission.

a. In general
	Art. 208

1 In the case of rescission of a purchase, the buyer must return to the seller the object of the purchase, together with any benefits collected in the meantime.

2 The seller must repay the purchase price paid, including interest and, in addition, in compliance with the rules relating to complete deprivation, compensate the buyer for costs of litigation, disbursements, as well as for such damage as has been directly caused to the buyer as a result of the delivery of the defective goods.

3 The seller is obligated to compensate for further damage unless he proves that no fault at all is attributable to him.



	9. Statute of limitations
	Art. 210

1 Actions based on a warranty for defects in the object of the purchase shall be barred at the end of one year after delivery to the buyer of the object sold, even if the defect was only discovered by the buyer at a later date, unless the seller has assumed the liability for a longer period.

1bis For cultural property in the sense of article 2(1) of the Federal Act on the International Transfer of Cultural Property, the claim is barred by the statute of limitations after one year from the date when the buyer has discovered the defects; in any event, it is barred after 30 years from the date that the contract was concluded.
2 Objections made by the buyer based on existing defects remain valid if the required notice has been given to the seller within one year after delivery.

3 The statute of limitations of one year may not be invoked by the seller if it can be proven that he willfully deceived the buyer.


	Federal Act on the International Transfer of Cultural Property


of 20 June 2003



	Article 2 (1) Definitions

‘Cultural property’ means property which, on religious or secular grounds, is significant for archaeology, prehistory, history, literature, art or science and which belongs to one of the categories stated in article 1 of the 1970 UNESCO Convention.

	
	Par biens culturels, on entend les biens qui, à titre religieux ou profane, revêtent de l’importance pour l’archéologie, la préhistoire, l’histoire, la littérature, l’art ou la science et qui font partie de l’une des catégories prévues à l’art. 1 de la convention de l’UNESCO de 1970.


UNESCO Convention on the Means of Prohibiting and Preventing the Illicit Import, Export and Transfer of Ownership 
of Cultural Property

(Paris, 14 November 1970)

Article 1

For the purposes of this Convention, the term ‘cultural property’ means property which, on religious or secular grounds, is specifically designated by each State as being of importance for archaeology, prehistory, history, literature, art or science and which belongs to the following categories:

a. rare collections and specimens of fauna, flora, minerals and anatomy, and objects of palaeontological interest; 

b. property relating to history, including the history of science and technology and military and social history, to the life of national leaders, thinkers, scientists and artists and to events of national importance; 

c. products of archaeological excavations (including regular and clandestine) or of archaeological discoveries; 

d. elements of artistic or historical monuments or archaeological sites which have been dismembered; 

e. antiquities more than one hundred years old, such as inscriptions, coins and engraved seals; 

f. objects of ethnological interest; 

g. property of artistic interest, such as: 

i.
pictures, paintings and drawings produced entirely by hand on any   support and in any material (excluding industrial designs and manufactured articles decorated by hand); 

ii.
original works of statuary art and sculpture in any material; 

iii.
original engravings, prints and lithographs; 

iv.
original artistic assemblages and montages in any material; 

h. rare manuscripts and incunabula, old books, documents and publications of special interest (historical, artistic, scientific, literary, etc.) singly or in collections;

i. postage, revenue and similar stamps, singly or in collections; 

j. archives, including sound, photographic and cinematographic archives; 

k. articles of furniture more than one hundred years old and old musical instruments.
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A Few Relevant Authorities



Swiss Supreme Court:

· ATF 52 II 143 
(Chah Abbaz Persian carpet)

· ATF 56 II 424, SJ 1931 p. 428 
(painting by Léopold Robert)

· ATF 82 II 411, JdT 1957 I 182 
(painting by van Gogh)

· ATF 102 II 97 
(Stamp ‘Helvetia Assise’)

· ATF 114 II 131, JdT 1988 I 508
(drawing by Picasso) 

· ATF 126 III 59
(vase by Gallé)

Cantonal Courts:

Basel:

· RSJ/SJZ 27/1930-31 p. 221 Nr 39 
(commode Louis XVI)

Bern:

· RJB 1965 p. 145
(painting by Albert Anker)

Geneva:

· RSJ/SJZ 37/1940-41 p. 233 Nr 156 
(furniture Louis XV)

Jura:

· RJJ 5-6/1995-1996 p. 141
(restoration of a clock)

Zurich:

· ZR 59/1960 Nr 122 
(violin by Gagliano)

· ZR 62/1963 Nr 35 
(painting Danseuses by Degas)

· ZR 66/1967 Nr 106 
(painting by Vautier)

· ZR 68/1969 Nr 1 
(painting La Liseuse by Degas)
� 	The official text is available on: � HYPERLINK "http://www.admin.ch/ch/f/rs/c210.html" ��http://www.admin.ch/ch/f/rs/c210.html� (French version), � HYPERLINK "http://www.admin.ch/ch/d/sr/c210.html" ��http://www.admin.ch/ch/d/sr/c210.html �(German version), � HYPERLINK "http://www.admin.ch/ch/i/rs/c220.html " ��http://www.admin.ch/ch/i/rs/c210.html �(Italian version). 


� 	Translation of the Code des Obligations of 30 March 1911 by the Swiss-American Chamber of Commerce, Swiss Code of Obligations, English Translation of the Official Text, (3rd edn, 1995, Zurich), with the exception of Art. 210(1bis). The official text is available on: � HYPERLINK "http://www.admin.ch/ch/f/rs/c220.html" ��http://www.admin.ch/ch/f/rs/c220.html� (French version), � HYPERLINK "http://www.admin.ch/ch/d/sr/c210.html" ��http://www.admin.ch/ch/d/sr/c220.html �(German version), � HYPERLINK "http://www.admin.ch/ch/i/rs/c220.html " ��http://www.admin.ch/ch/i/rs/c220.html �(Italian version). 
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